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ized by Congress are subject to the licensing requireza’nts ofthe
Federal Power Act (FPA). The FPA requires licenses of all large nonfed
eral dams
producing hydroelectric power. The statute is legally conqilex, vesting
the Federal
Energy Regulatory Commission (FERC) with licensing authority but
also including
important roles for state water quality agencies. federal land manag
ers. and federal
fishery agencies. Unlike lèderal dams, whose authorizations haw no
fixed lifespans.
dams subject to the FPA are periodically subject to relicensingrequireme
nts. Relicensing
allows for review of the project and its environmental effects and
may produce
substantial changes to project operations. In a li?w cases, it has even led
to dam removal.
Since there are many FERC-liccnsed dams throughout the Pacific Northw
est, and since
those dams are often the key determinant of flows and access to habitat
throughout an
entire watershed, FPA licensing is frequently a critical variable in salmon
restoration.
In fact, a good case can be made that an FPA settlement agreem
ent controlling
streamfiows on the Mid-Columbia is chiefly responsible for the health
of the Hanford
Reach fall chinook, the last viable spawning population of salmon above
Bonneville
Dam)

Among the watersheds significantly affected by the operation ofFERC-lieen
sed
dams in the Columbia Basin are the Lower Snake, affected by Idaho Power
Company’s
hells Canyon Complex; the Mid-Columbia, athrted by five dams license
d to public
utility districts: the Desehutes, affected by Portland General Electri
c’s Pelton Dam
Complex: the MacKenzie. affected by several dams licensed to Eugen
e Water and
Electric Board: the Lewis taxi Cowlitz, affected by the city ot’Tacoma’s
Mossyrock and
Mayfield projects: and the White Salmon, affected by PaciliCorp’s (ondit
Dam. While
Columbia Basin-wide salmon restoration cannot be accomplished by
FFIRC Licensing
alone, neither can it effectively proceed by ignoring the opportunities
the relicensing
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purposes.
Section 4(e) ofthe FPA authorizes FERC to issue licenses for power
vation. “the
requiring the agency to give “equal consideration” to energy conser
e (including
protection, mitigation of damages to, and enhancement of fish and wildlif
al quality. Under
related spawning grounds and habitat).” recreation, and environment
ns are “best
section 10(a) of the statute, FERC must determine that its license decisio
uses, including
adapted” to a comprehensive waterway plan accounting for a variety of
. and recreation.
water power, fish and wildlife, irrigation, flood control, water supply
merely to require
PARC prepares no such plans, however, since it interprets section 10(a)
are in the public
a fully developed administrative record showing its licensing decisions
uses which are
interest. In so doing, PARC must consider plans governing waterway
ia Basin Fish
prepared by others, such as the Northwest Power Planning Council’s Colunt
and Wildlife Program, although PARC is not bound by such plans?

istent
According to the Supreme Court, PARC may issue licenses that are incons
the Clean Water
with state laws, but states may effectively veto PARC licenses through
tions must
Act’s water quality certification process. Licenses on federal land reserva
Similarly. FERC
satisfy conditions prescribed by federal land management agencies.
fishery agencies.
licensees must meet “fishway” conditions promulgated by the federal
te damages to,
All FERC license decisions must “adequately and equitably protect, mitiga
e conditions
and enhance” fish and wildlife and their habitat. PARC’s fish and wildlif
h PARC may
must be based on recommendations of fish and wildlife agencies, althoug
reject such recommendations by making certain findings.’
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take over licensed projects at the end of their lernis by paving
the licensee’s ‘‘net
investment value’’ in the project, pius severance claniages. FLRC may
also decide to issue
a non-power license.

Plc/i 011(1 1 hId/i/c’ C ()lidii/O11S 011(1

Section 1 0(j) of the FPA, added by amendments in I 9 require
s FIZRC to
md Lide in licenses conditions that will “adequ
ately and eqLlitably protect, mitigate
damages to, and enhance” fish and wildlife and their habitat affected
by licensed prjeets.
Section 1 0( ) conditions must he based on recommendations of federal
and stale fish and
wildl i fe agencies, but those recommendations cannot veto a project.
Moreover, if FERC’
he] eves that section I 0(j) recoinniendations are inconsistent with
the “purposes and
of the PPA or other statutes, l1RC must attempt to reso e
the

requirements’

inconsistency, giving

‘‘due weight’’ to the recommendations, expertise, and statuto
ry
responsibilities ot the fishery agency.
If FLRC decides not to adopt the
recommendations, it must publish findings explaining
I why the recommendations are
inconsistent with applicable law, and 2) how FFRC’
s conditions will adequatey and
equitably protect, mitigate damage to, and enhance fish, wild] fe,
and habitat. The
legislative history of section 10(j) indicated that Congre
ss intendea to impose a non—
degradation standard, stating that the “equitable” language in lie
staw ic ‘‘seeks to elisti cc
that non—power values are, to the greatest extent possible. as healthy
and abuiidtni ah
licensing and development as before.” It is not at all clear
that FER( has accepted this
interpretation
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the
10(j) recommendation under FERC’s regulations, agencies must submit
license
recommendation within 60 days of thc time that FERC’ publishes notice that a
endations
application is ready for environmental analysis. FERC’ requires 10(j) recomm
endations
to be supported by “substantial evidence” and will notconsideras lO(j recomm
te
those that it considers to be unsupported by substantial evidence. FERC may evalua
section
these recommendations under its general licensing authority but will not employ
10(j) procedures or findings.’

FERC has rejected numerous 10(j) recommendations. Moreover. it has rejected
not to
other recommendations for consideration under section 10(j), such as requests
for
construct or operate a project. requests for post-licensing studies, proposed fbnds
project
ecosystem restoration, and recommendations which would give authority over
than
operations or the final design of fish and wildlife enhancement to agencies other
under
FERC. This authority to “reclassify” section 10(j) recommendations as falling
was
other provisions of the FPA, which relieves FERC of making specific findings,
’s
challenged in American Riven v. NMFS. In that case, the Ninth C’ireuit upheld FERC
te
interpretation on the rather weakly reasoned ground that section 10(j) vests ultima
s.
decision making authority with FERC and does not allow other agencies to veto project
avoid
a other courts adapt the Ninth Cireuit’s logic. FERC will be able to continue to
falling
making the statutorily required findings by reclassifying recommendations as
avoid
under provisions other than section 10(j). This ability to reclassify in order to
10(j)
making statutorily requited findings is the most problematic aspect of section
implementation.’
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management agency.
The latter proviso, the conditioning authority of land management agencies, reflect
s the
fact that Congress did not intend FERC’ to have absolute decision making author
ity over
all hydroelectric licensing decisions. FERC was slow to understand this, howev
er, and
that produced an important Supreme Court opinion?

In 1984, in Esconclido Mutual Wiuer Co. r. La Jolla Band qfMission Indians, the
Supreme Court rejected FERC’s longstanding position that section 4(e) condit
ions were
merely advisory. A unanimous Court concluded that the plain meaning of the statute
required FERC to impose the conditions required by the federal land manag
ers. even if
FERC disagreed with them. The Court ruled that section 4(e) conditions could
not veto
a project, and they must be reasonably related to the reservation’s purpos
e. But the
determination of the reasonableness ofa condition is a matter for the courts, not
FERC.
to determine. The Court also confined the geographic scope of 4(e) conditions
to the
boundaries of the reservation: FERC licenses that adversely affect downs
tream
reservations are not subject to 4(c) conditions. Finally, the Court interpreted the
FPA to
allow FERC to license projects on indian reservations, even over tribal objecti
ons?

According to FERC’s regulations, like IOU) recommendations, 4(e) conditions
must be submitted within 60 days of FERC’s notice that the license applica
tion is
available for environmental review. The regulations also attempt to require
land
managers to “specifically identify and explain the mandatory terma or prescriptions
and
their cvidentiary and legal basis.” This requirement is open to some question in the
wake
of the Ninth Circuit’s interpretation ot section 18 conditions, discussed below.
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protect operations.

Com/iIioii.

discussed below.’’

Fis/in’ai’

n
This position is also suspect under the Ninth (.‘ircuits decisio

lisherv
Section I 8 of the FPA authorizes li.deral fishery agencies (not state
lar to the federal
agencies) to prescribe bishway conditions. This authority is quite siiiii
ions under
land management conditioning authority to prescribe land reservation condit
and assumed its
section 4(e). Section 18’s fishway requirement was first enacted in 1920
on. Since the
current form in 1935. hut only recently has it received substantial attenti
section I 8 authority
4(e) conditioning authority is limited to federal reserved lands. the
In fact. section 1 8
is arguably the most important conditioning authority under the FPA.
ic utility.
may lead to darn removal, especially dams which are 0! marginal econom

...

on I 8. Its 1 99 1
FERC has taken a characteristically narrow interpretation olsecti
fir the upstream
regulations originally defined flshwavs to include only facilities used
thror of protest, F[RC quickly
passage of fish. When that definition generated a
ies. FFRC then
amended it to include both upstream and downstream lish passage 1tci1it
y prescriptions
attempted to convince Congress to amend section 1 8 to make the iishwa
y definition
advisory. but Congress refused. Instead, it overturned FFRC’s revised flshwa
of both federal
and required any new regulatory delinition to have the concurrence
that provide ‘for the
fishery agencies. Congress also defined lisliways to be mechanisms
limited to physical
safe and timely upstream and downstream passage ot fish
such fish, and
structures, lici Ii ties, or devices necessary iu mainiain all I iti stages ot
tishways.
of 2
project operations and measures” necessary to ensure the effectiveness
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the case of sect ion 4(e) condi lions. Ii RC has asserted authority to “icc lassi
Pc’’
sect ion I X conditions that li ii to meet the standard it has ci’eate
d for section X
conditions. Using this asserted authority, FERC has reccted 0100 toring
and inspection
requirements. consultation requirements. design testing. fjsh mortal
ity standards.
requirements dependent on l’utnrc conditions or new in lormalion, modi
flcations to protec
structures, and changes in project operations that hae the ellect ofregu
lating river Ro s.
All of these positions are questionable in light of the case discussed next.

In lmc’rwa,i Rii’e,,v i’. FE!? C, the U.S. Department of the Interior,
the Oregon
Department of Fish and Wild Ii Ic. and envi roninenta lists challenged
FERC’s rehicensing
of the Leaburg—Waltervillc piject on the 4cKenzie River in Oregon
. 01 prirticular
concern was FFRCs authority to reclassiPc soiie piolTcred section
1 8 conditions and
reject others. Relying heavily on the Supreme Court’s interpretation
of section 46.4
conditioning authority in Lscoiid/ Io, the Ninth Ci icuit rcjec ted FERC
’s argument that ii
had the aLithoritv to define the term fishwavs. The court borrowed
a phrase from the D.C.
Circuit and described FERC as merely a” neutral forum,’’ responsible
lir compi Ii rig a
record concerning section 1 8 conditions for the coLirts ufa pcas. Accord
ing to the Ninth
Circuit. FERC

—

may not modify, reject, or reclassif any prescriptions subnut
ted
by
the
federal fishery agencies] under color ol section 8. Where {FERC
]
disagrees with the scope of a fishwa
y
prescri
ption,
it
na
withho
ld
or
voice its concerns in the court of appeals. but at the adin in istrativ
e
stages, ‘it is not FERC’s] role toj udge the val idit of the federal fishery
agencies’] posit on
SLibstantively or procedurally.’
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Quality C eriificaiion

Moreover, given the court’s equation ofsection 18 conditioning authority to section 4(e)
ural
conditioning authority, FERC may not be able to impose any substantive or proced
either.’
limitations on land management agencies 4
Waler

Not all of the conditioning provisions affecting the FPA licensing process are
license
contained in the FPA itself. Section 401 of the Clean Water Act requires FERC
uality
applicantsto obtain statecertification that theirprojeets will meet the state’s watcrq
shing
standards. Thus, although the FPA preempts most state laws, such as laws establi
s to
minimum streamilows, states may use the water quality certification proces
or
eflbetively veto FERC4icenscd projects which would violate water quality standards
Act gives
“any other appropriate requirement of state law.” In short, the Clean Water
available
states authority to affect FERC licensing decisions that would otherwise not be
act on
under the EPA. The Act allows state certifying agencies one year in which to
’s
water quality requests; liilure to act is a waiver of section 401 requirements. FERC
only
regulations require waterqualitycertification foramcndmcnts to FEkCapplications
if they produce a material adverse effect on water quality)’

The Supreme Court gave a sweeping endorsement to the role of water quality
v.
standards in FI3RC licensing in its 1994 decision, PUD No. 1 ofJçfferson County
rn project.
Washington Dçpi. of ELvlogy (Doscwallipx). involving the proposed Ellcho
run it
which would have diverted water from the I)osewallips River in Washington and
river.
through a pipeline equipped with power turbines before returning the water to the
ing a
In order to satisfy applicable state water quality standards that ,iiade salmon spawn

-
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protect salmon habitat, the designated water quality standard use for the
stream.
Even though the state had established no quantitative flow standards
for the Dosewallips
River in its water quality standards, the Court upheld the state’s author
ity to set flow
conditions for the project under general narrative criteria aimed at
protecting salmon
spawning and rearing. Alternatively, the Court suggested that
the antidegradation
provision in the state’s water quality standard could be the basis
of minimum flows.
Perhaps most importantly, the Court endorsed the imposition ofwate
r quality standards
on the project as a whole. Specifically, the Court approved conditions
on a withdrawal
of water from the stream, not merely on the discharge point of the project
. The Court’s
opinion gave states the ability to substantially affect project operations
oIPERC-licensed
projects. One place where the states’ ability to condition FERC dan’s
on water quality
standards may loom large is at Hells Canyon. where Idaho Power Compa
ny is attempting
to relicense its three-dam complex. and where downstream water
quality problems
produce a lethal environment for salmon. Interestingly, relicensing
the Hells Canyon
complex will require water quality certification from both Idaho and
Oregon.’”

Another important court opinion concerning section 401 was another .4aneri
can
Rivers v. flRC decision, a 1997 ruling of the Second Circuit which
rejected FERC’s
position that a state may not impose conditions which reserve to the
state the discretion
to reopen the certification whenever it deems appropriate. Quite like the
Ninth Circuit
concerning section 18 conditions, the court ruled that while states may
impose conditions
affecting water quality, the authority to decide which conditions are reason
ably related
to water quality resides with the courts, not with FERC. The court
interpreted the
Supreme Court’s Ewanditfo decision to mean that FERC lacks thc author
ity to secondguess conditions “imposed by an independent government entity with special
expertise.”
even where those conditions involve asiertions of authority over project
operating
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’ullip.c decisions,
The combination ol the Supreme Court’s Fv(ondido and Doseu
Circuits, gives flderal land
and the line,Ican RI iers decisions of the Second and Ninth
substantial authority over
management. federal fisheries, and state watergual by agencies
conditions apply to existing
the licensing and relicensing of FERC projects. Where such
conditions may be the
projects of marginal economic utility, the net effect of these
removal of the projects when they come up for rd censi ng.

ES1 (on.vuliu/ion

—

have escaped ESA
As discussed in chapter 9. FERC licensees seem somehow to
decisions sanctioning this
consultation once their projects have been licensed. The
have been based on procedural grounds.
one not granted by any statute
exemption
alleged ESA olations
One case held that federal district courts had nojurisdiction over
s courts: the otherconstrued
because the EPA gave exelusivejurisdietion to federal appeal
an order: its failure to
the FPA to giant judicial review only where FERC actually issued
not subject to review As a
act to implement the ESA was, according to this reasoning,
ofthe Ninth Circuit’s
result ofthese cases, FERC has been able to ignore the implications
in chapter 9, which ruled
decision in Pauijk’ Riyc’rs’ Council i’. Thomas, also discussed
were subject to ljSA
that previously approved federal land management plans
are subject to ESA
consultation. If previously approved land management plans
arc not. Nevertheless, FERC
consultation, it is hard to see why existing FERC’ licenses
g to subject Idaho Power
for some time has taken no apparent notice of a petition seekin
Company’s I lells Canyon projects to ESA consultation.’
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Rc’iwim

definition of federal actions subject to ESA consultation. Yet L’LRC—Iicensed
seem to have evaded ESA review as of this writing.’

Re/1nL’IisiJn. and E,iviru,in:tnia/

projects

EERC requires its applicants to engage in \vhat it caNs pre—filing consuitution
with environmental and fish and wildlife agencies. This consultation is supposed
to be
the basis of lish—protecti
conditions iniposed both b FLRC and othe
agencies. Of course, there is now some question as to whether FERC
may impose
piocecluri1 requirements on agencies promulgating conditions under sections
4(e) and I
of the EPA and section 401 of the Clean Water Act, due to the N mb Circuit’s
I 9)9
tllflL’I’UUIi Rime,s i. EER( decision. License applicants must also
Ii Ic an ‘Exhibit h
report with F1IRC that detai Is both the project’s anticipated en ironruental impacts
and
the results of the required consultation with the resource agcncies.

In 1997. FERC changed its regulations to offer a ‘‘collaboi-atmvc option fu
i Is
existing licensing procedurcs. The new rules allowed lbr the establishment of
aiternal Re
procedures that will he governed by a “communications protocol” agreed to
by consensus
among he license applicant, the resource agencics, Indian tribes, and citizen
groups

requests br studies and pre im mary Esh and \\ i Id fe’ ecoinimiendations, mu
conditions, and comments are due during the pie—filing period. 1-lowever,
due
to the
Ninth Circuit’s ;Iinciican Rinei,s decision, it is no oncr cicar that FLRC can
impose
procedural requ’ements like these on mandatory conditions pron iu Igated under sect
Ions
of the EPA and sect ion 4() I of the Clean \Vuir Act.
4(e) and I
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conditions existing at the tint the project sought a new license. The environmentalists
contended that FERC’s interpretation would skew the evaluation ofalternatives required
by the National Environmental Policy Act. For example. under FERC interpretation.
the mandatory “no action” alternative would simply be a continuation of the status quo,
instead of a decision not to relicense the project. Moreover, any improvements to the
status quo would then be considered to be “enhancement” measures instead ofmitigation
project?
For the environmental danmge caused by the 2

lnAsnerkan Rivers p. PERC the Ninth Circuit sided with FERC, concluding that
a current conditions definition of the environmental baseline was a reasonable
interpretation ofthe FPA. The court thought apre-project baseline “defies common sense
and notions of pragmatism [because it would] require [FERC] to ‘gather information to
recreate a 50-year old environmental base upon which to make present day development
decisions.’” The court did observe that adopting a present-day baseline would not
preclude consideration ofconditions “that enhance fish and wildlife resources and reduce
negative impacts attributable to a project since its construction.” But if present-day
conditions are the standard fromwhich to measure a project’s effects on the environment,
it seems obvious that much less protection and restoration of fish and wildlifb is likely
decisions.
to result from relicensing 23

Another contentious issue in the relicensing of FERC projects is the treatment
of cumulative impacts of multiple relicensings in the same river basin. Licensees warn
FERC to consider only the impacts of individual projects: envirnnmcntal ists want FERC
to defer all long-term license decisions until ull the projects in a river basin can be
considered simultaneously. FEW has chosen a middle path in its policy on cumulative
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quo of existing adverse environmental conditions without a thorough assessment of
cumulative 24
inpacts.
The MkI-C’olwnbia Ag.wnienl

One of the most surprisingly successful uses of the FM licensing process in
terms of Columbia Basin salmon was the Mid-Columbia proceeding. There are live
FERC-licensed dams on the Mid-Columbia (see map I. page 11), one of which. Rock
Island Dam. was discussed in the preceding section. In the mid-I 970s. state and federal
fishery agencies and the Yakama Indian Nation petitioned REliC to modify the dams to
require improved flows for salmon spawning and rearing, and to improvejuvenile salmon
passage at the dams. A long. Lortuous administrative process ensued, culminating in a
1980 interim agreement, which led to another interim agreement in 1984, which was
finally superseded bya Iong-termagrecmentin 1988. The agreement called for ensuring
that flows remain low during fall spawning, and for maintaining tiows in the winter and
spring to ensure that the salmon redds (nests) remain inundated.’
5

.

.

&

With the help of the Mid-Columbia agreement. Hanford Reach fall chinook
continue to be the only self-sustaining salmon population in the Columbia Basin. While
that success story has often been attributed to the fhct that the area is undammed. it is
important to also recognize that the flow regime vital for salmon spawning and rearing
is a controlled one, not a natural one. Since most human intervention in the name of
salmon restoration has failed or backfired, it is useful to recognize and learn from success
stories like the Mid-Columbia agreement. Among the lessons to be learned is that the

..

£fl’&t.a;;

.4.
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laws.
it would deny licenses to projects that could not meet requirements ol’applicable
FERC, however, anticipated that denial of licenses in relicensing proceedings “would
s
rarely occur.’ FERC also contended that it possessed authority to order project Found
to be environmentally damaging to he removed, and for the site to be restored to pre—
s
project conditions. This position is. to say the least, at some tension with FERC
e at
position, upheld by the Ninth Circuit, that the proper environmental baselin

ERC declined to impose the
1
relicensing is the river with the dam in plac’. Although I
ual
cost ol’ a decommissioning Fund on all o F its licensees, the agency noted that individ
he responsible for meeting a reasonable level of
licensees “will ultimately
decommissioning costs.’”

.

—

—

FERC lirst applied its decommissioning policy in 1997 in the Edwards Damcase.
the
There the agency ordered the removal of the 3.5—megawatt Edwards Dam from
, and
Kennebec River in Maine. FERC agreed with lishery agencies. the state of Maine
een
environmental groups that the 160—year old dam should he remo’% ed to restore sevent
sted
miles of fish habitat Fur Atlantic salmon and other fish. FERC’s decision was neverte
of
in court because the parties reached a settlement agreement under \vhich the cost dam
in exchange Fur delays in the
removal would he funded by upstream dam operators
fish to
imposition of fish plssige requirements at their facilities until there were enough
and Bath Iron Works, as mitigation for filling wetlands to
warrant flshways
accommodate shipyard expansion. The agreement called for the removal ot the dam by
to the local
January I. I 9Q9, and required the licensee to cede the project site
’
2
municipality and pay S 100.000 to help establish a city park.

—
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of federal lshcry
agencies,

may
make

relicensiiig of’ many projects

funding

economically in feasible. Since those projects may not continue to operate without
I
licenses, and since FER(’ may not relicense a Protect without cotuplvinu with section
8.
the real question becomes not whether the dam will he removed, hut who will
pay the
cost. Under FERC’s decommissioning poi cv, reasonable” costs of removal lii upon
I

the licensee. But as the Edwards Dam case suggests, there may be creative
opportunities available to share dam removal costs.

One of’ the flrst applications of sect ion 1 8 to produce dam removal was Cond
Dam on the \‘v Ii lie Salmon River in southwest \Vasliington. The river is a potentiafv
important salmon spawni ig tributary of the Columbia just above l3onnevil Ic Dam. When

the operator o F the dam. Paci tiCorp. attempted to obtain a new license For its
ncar:y
century—old project. fishery agencies, tribes, and en jronmental groups objected,
calling
For dam removal or installation of fish passage measures to i’estore salmon spawning
to
the White Salmon. Condit Dam liad blocked salmon migration since I 913.

FERC initially rceeted dam removal as too e\pensive, but section lX gave
Federal l’msher agencies the authority to require installation of’ tish passage mcnsure
as
a condition of’ issuing a new license to the project. Due to the high costs of installing the
tishways required by federal fishery agencies and the marginal economic util tv I’ the

.

project. PaciliCorp eventually agreed to remove the project, since removing the
dam
would he cheaper than install nv the fish passage measures. ‘Fhus. over a se\en-ve,::
periork with the assistance of’ some S 17 million in resaratjon costs paid by Paci ‘iCor.
the dam will come out. restoring sa linon spa\\ ii nv to a ri ver reach sea led oft for O\ er 5(1
Years. The Condit Dam removal could become the first n a ave of’ clam renuc\ a is.
prompted by either section 18 tishway conciltions or sect ion 4(c federal land reser\ at
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Th’ H/ddc,, Pn),Inse
,

the FPA offc. s substantial
Through long—ignored provisions like section 1
opportunities to provide important salmon restoration in certain watersheds A lthouuh

the EPA is administered by an agency with little sympathy to salmon restoration, the
statute assigns signiflcant roles for federal fishery agencies, Federal land managers, and
state water quality agencies. Sensitive use of those authorities can materially improve

salmon passage at FERC—licensed projects and salmon habitat affected by the operation
of those projects. and can even produce dam removal. The EPA may therefore be
rightfully considered a hidden promise of salmon restoration.

Ii is not entirely clear how long the FPA will extend this hidden promise.

provision
however. In late 2000, the hydropower industry convinced Congress to add a

to the Energy Act of 2000 which called upon FERC to submit a report, reviewing
of
reliccnsing procedures and suggesting legislative changes to reduce the cost and time
obtaining a license. This report may encourage Congress and the Bush Administration
rd iccnsing
to reduce the role of kdcral fishery and land management agencies in the
restoration,
process, a result that would effectively revoke the EPA’s promise of salmon
and perhaps do serious damaee to fish, wildlife, and recreational resources throughout
y.
2
countr
the ”
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dicated in chapter 4, the courts have interpreted the treaty right of taking
fish at all usual and accustomed places to mean that tribes have the right to half of
the
harvestable salmon. In the case that established that principle, United States r.
Washington. the tribes argued that the treaties also entitled them to I) halfof the harves
ts
of salmon originating from hatcheries, and 2) protection for habitat upon which the
harvests depend. Judge Boldt defcm.’d those two issues until the fundamental issue
of
whether the treaties guaranteed the tribes a share of the harvests was decided. That
did
not occur until the Supreme Court’s affinnance of the Boldt Decision in 1979.’
The Orrkk Deetvion

Shortlyafterthe Supreme CourVs ruling, the tribes asked Judge Boldt’s successor,
Judge William Orrick, to decide each of the deferred issues, in what became known
as
Phase II of United States s’. Iflishinglon. Judge Orriek had little difficulty determ
ining
that hatchery fish were indeed ireluded in the equal sharing formula articulated by
Judge
Boldt and the Supreme Court. This was not an insignificant ruling, given the region
’s
overwhelming commitment to hatcheries as the mitigation option ofchoiceto compe
nsate
for habitat damage due to aquatic development throughout the Columbia Basin.
In fact.
recognition ofthe close link between hatcheries as compensation for damage to natural
ly
spawning salmon was a chiefreason the Ninth Circuit allinned Judge Orrick’s inclusi
on
of hatchery fish in the equal sharing formula?

The most notable aspect ofJudge Orrick’s decision, however, was his conclusion
that the treaty promise of taking fish did imply a right of’ protection for the habitat
necessary to maintain the fish runs, writing that “[tjhe most fundamental prenquisite to
exercising the right to take fish is the existence of fish to be taken.” His decisio was
n
a

r:%..5r —
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Were this trend (loss of salmon habitat ito continue, the rieht to take fish
would eventually be reduced to the right to dip ones net into the
and bring it out empty. Such a result would render nugatory
water
the nine—year eliort in Phase I of Uniwd Slates i’. JJiv/iiiigioii
sanctioned by this Court, the Ninth Circuit, and the Supreme Court, to
entbrce the treaties’ reservation to the tribes of a su f’ficient quaiil ity of’
3
fish to meet their foir needs.

degrading or
Judge Orrick ruled that the treaties require the state to retrain liom
tn be’s ‘‘moderate
a uthorizing the degradation of fish habitat it’ it woul ci inte rf’erc with a
Further, the Orrick
living” needs, a phrase drawn from the Supreme Court’s opinion.
—damaging
opinion made clear that it would not be easy for the state to prove that a habitat

the tribal
development would not interfere with a tribe’s moderate living needs. When
’s formula there
allocation share was set at 50 percent of’ the harvest, under Judge Orrick
. Finally. .ludge
was a presumption that the tribe’s moderate living needs were unmet
right ran not merely
Orrick determined that the burden of’ satisfying the implied habitat
parties.’
against the state but also against the frderal government and private

standard the
ludge Orrick’s decision macic the Supreme Court’s moderate living
ted that the tribes’
centerpiece of the treaty right to take fish. The Court had sugges
interpreted
harvest share entitled them to no more than a moderate living: Judge Orrick
ount’ dependence
the treaties to promise them no less. Given the tribes’ historic ‘param
tors that the
on their fisheries, the shared understanding of’ tribal and federal negotia
the in portant role
treaties won Id sa ft’guaid the tribes’ eomnhei’c ial fishing livelihood, and
seemed justified
that tribal fishing continued to play in the post—treaty econoin\ .the court
right In nianitain a
in recounizing that the essential treaty bargain l’oi’ the tribes was the
livelihood.
viable commercial fishing 5
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e ‘‘reasonable steps commensurate vi iii the

resources and abi it es ot each to preserve and enhance the
fishery.’ A though the panel
opmion also suggested that state—approved private development
s which discriminated
aiminst tribal lisheries would violate the treaty right, the panel ruled
without explananoa
that the right did not bLirden private l):nties.’

The tribes and the ftderal government j’t it ioned the Ninth (‘ircuil
. (‘or a rehearing
and, in an unusual procedure, an en hone (eleven—judge)
panel agreed to hear the ease.
The en ha,ir’ court at’l’i rined .J udge ()rrick on the hatcheiy
issue hut vacated the district
courts habitat ruling, meaning that the lower courts ru l
tug has no e tt’eet. A majortty ol’
the eleven-judge court believed that articulating the scope
ol’ the treaty right in a case
with no concrete (acts was) ud ic ally imprudent. ossibivuroduc
ing legal rules that on Id
be imprecise in del’inition and Lincertain in d nensioii.’
The court noted that the legal
standards governing the state’s habitat protection ((Ut ies under
I lie treaty “will depend for
their detinition and articulation upon concrete lads whici
underlie a dispute :n a
particular ease.’ Thus, in I 9t the Ninth (fircuit hat: the
LLiL’suon of the impl cc rigut
of habitat protection before it, and it squarely ducked. prefl,ir
ring to await a specific foe
situation in which to decide whether the treaties protce ted
salmon habitat and. ifso. ho\v .

The tribes decided against bringing another ease with speei
1c facts ant! mstead
concentrated their efforts on helping to implement the Colum
bia Basin Fish and Wild!: fi’
Program Lnider the Northwest Power Act (chapter 7 and negotia
ting and implementing
the Paci lie Salmon Treaty (chapter ). Asaresuit. nearly
two decades afte.Iudge
()rrick’s decision, there s no definitive answer about t heiler
the treaties of the nud- I t)Ih
century include the right of habitat protection, largely beea
use (lie tribes have chosen to
negotiate rather than litigate with stateand t’edcra1 o;iieiais.
I hese negotiations produecu

--
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77w Pisca,i Pro/It

to habitat
When the tribes do return to court to vindicate their treaty right
spec die habitat—damaging
protection, they should be successftil. In several cases with
with re1iel requiring
facts, lower courts have almost invariably provided the tribes
other adverse aquatic
changes in dam opemtions, enjoining dam construction and
water rights to protect the
developments, and awarding the tribes “pnor and paramount
that money damages are
fish that are the subject of the treaties Although one court ruled
salmon at the hands of
unavailable to compensate the tribes br past losses sustained by
treatY salmon habitat.
development, it did not deny the existence ota servitude protecting
concrete facts that were
Those decisions, discussed below, were based on the kind of
recognize a right to
lacking in United Stales i’. J1’ishinglun. Collectively, these cases
ought to recognize as a
habitat protection for the right of taking fish, which the courts
and remove a resource Irom anothers land.
plo/il preiidi’e: that is. the legal right to take
e fish.
The fishing right is a piscarv pro/il: the right to take and remov

i/ic’ ..S/ie//Jìsli Case

-—

e concerned the
A recent case confi ruling the treaty right as a pro/li ‘ prendi
the tribes “shall not take
shellfish proviso in the Stevens Treaties. The proviso states that
ainty over the meaning
shell fish from any beds staked or cultivated by citizens Lncert
and two Nmth Circuit
of the words staked or cultivated produced three district court
not suprising since \Vashington is second only to
opinions beiw een 1994 and I 99
and the commercial harvest ( clams. mussels,
than 52(1 million to the slaic’s economy in I 997. Shellfish
oysters contributed more

Louisiana in national oyster production,

and

Electronic copy available at: https://ssrn.com/abstract=2213366

or cultivated” meant merely that artificial shellfish beds were excluded from tribal
0
harves
ts.’

The first district court decision agreed with the tribes, interpreting the proviso in
light of what the tribes intended at treaty time, which was to continue to fish as they
always had, and the local practice at the time involved no staking or cultivating of
shellfish beds. As a result, the court interpreted “staked or cultivated” to involve only
artificial beds, meaning that natural shellfish beds were subject to the equal sharing
principle of the Stevens treaties until the tribes achieve a “moderate living.” The court
specifically rejected the contention that the tribes had attained a moderate living. In two
subsequent decisions, however, the court expansively defined what constituted artificial
beds to include any grower-enhancement efforts, such as netting or seeding or predator
control mcasures. The court also imposed on the tribes the burden ofsurveying tidelands
to determine whether natural beds existed and clarified that although the tribes could
cross private lands to exercise their rights, they had to demonstrate a need to do so. and
that there was no other way to access the shellfish beds.”

ea•

All parties appealed to the Ninth Circuit, which mostly affirmed the district cout.
ruling that only artificial beds were “staked and cultivated” within the meaning of the
treaty proviso, that the tribes had to demonstrate a need to cross private lands before they
could do so, and also approved time, place. and manner restrictions that the lower court
imposed on the exercise of the treaty right. However, the appeals court corrected a
number ofdetails of the lower court’s decision, including I) imposing the burden on the
growers to prove that the beds had been enhanced, rather than imposing the burden on the
tribes to show they had not 2) ruling that un like private growers, the state’s enhancement
efforts did not result in an exclusion oftribal harvests; and 3) rejecting the district court’s

-
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tribe’s unful hued rrnht to a moderate living. ‘

[)uin (‘uvc

The st case to recoenize the habitat protection potential in the treaties involved
proposal ol two Rdera I water management agencies, the l3onneville Power
a I
Administration (BPA) and the Army Corps of Engineers, to change the ope won of
power to
Columbia l3asin clams to increase the (jams’ capability in order to produce
BPA’s I lydro—
satisl’y peak load demands. This peaking power proposal was a part of’
wanted to
Thermal Power Program. discussed in chapter 5. The two federal agencies
increase daily and weekly water levels and tiows in the Lower Columbia and inundate
pails of three Indian flshing sites in the reservoir behind Bonneville Dam. The tribes
violated
sued to enjoin the program. claiming that the proposed peaking pover policy
their treaty fishing rights.’

in

...

salmon
Four years later, the tribes returned to lëdei ill coLiri. seek iv to Preser\c
Catherine Creek in northeastern Oregon’s (irandc Ronde Basin. The Corps

.

In 1973. Judge Belloni approved a settlement in the ease that lbrbade the federal
for the
agencies l’rom proceeding with peaking operations until there was protection
for
fishing sites. He noted that although Congress authorized modi hications to the dams
an’
peak power generation. it had not authorized operations that would “impair or destroy
secured by Treaty with the Indians.’ Ihe ease could be interpreted as
lishing rights
salmon
the lirst judicial recognition that the treaty right to fish could he used to protect
ii a b i tat

habitat
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oni could find no express congressional reco
gnht on that
the project would jeopardize treaty fishing
rights, and he re Fused to in icr cutlttrcssioni
intent to ahrou.ate the triba rights liom the
mere authorization o I’ the dam As a result.
he enjoined its construction, and tile darn was neve
r built. Bvall’iimning tile principle that
only clear congressional autilorizat ion may abro
gate fishing rights, the decision protected
fish 5
habitat.’

The implied right o F habitat protection has reaeh
eu hevond protecting particular
tribal l’isliing sites. in tile l’al I of’ I 9O, the
Federal Bureau ol Reclamation clecidec to
reduce flows Feom the Cc LI urn Darn in the
Y akima Basin due to the end ol’ the irrigation
season, threatening salmon redds (nests) with
dewateri 11g. Sal mon had spawned
unusually high in the Yakimlia River that fttl
beca use oi greater thatl nornla storage
releases For irrigation. The Yaka
ma Indian Nation, which had been unable to
exercise
its fishing rights in tile ‘akima River For seve
ral years due to depleted numbers
Of’
returning salmon, requested the basin’s waer
master to order he Bureau of Rec Jamai ion
to maintain the flows needed to prote
ct the redds. The watermaster in tttrn aske
d the
federal court if he had authority
to do so. The district court ordered the nlast
cr to
undertake a number olmeasures to protect the
redds, blelud ing I) releasing storaile v amer.
2) attempting alternative means of preserving the
redds, and 3) studying ways to avoid
such conflicts in tile future.’”

fishing eieumKls

Irrigation districts served by the damn appealed
this decision and. over tile course
oF the next three years, tile Ninth Cire
Liit issued three di tTh’rent opinions
, all upholding the
district court’s decision. in tile
first decision, the appeals court note
d that “[1
parties
ihe
to a treaty bear a duty to relraiti front actions inler
lering with either tile Indians acce
ss
or tlte amount oF fish present there.” Ihe cour
t ruled tlltlt tile tribes’
to
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rights.’
ng 7

progressively less clear about the nature of the tribe’s fishi

court affirmed the flow
In its second opinion, issued in February 1985, the
t but stated “we need not decide
releases and other measures ordered by the lower cour
to note that the Indian fishing
the exact scope of the treaty fishing right. It is enough
release of water was justified in
rights are protected and under those circumstances the
revoked atler the en bmw Ninth
order to avoid damage to the redds.” This opinion was
Washington.’
s v. 4
Circuit handed down its Phase II opinion in United Slide

Farms

uit issued a third opinion.
Six weeks after the en bane decision, the Ninth Circ
time stated merely that there was
The court once again aflinned the trial court, but this
and that the lower court’s flow
“no abuse ofdiscretion in the [districtj court’s decision,”
under the circumstances.
directives constituted “reasonable emergency measures”
ions grew vaguer about the nature
Although the language in the three Ninth Circuit opin
protection ofthe fish, which
ofthe treaty fishing right, the court upheld the district courVs
treaty.’°
the appeals court referred to as a “vital purpose” of the
Pipelines. Marinas, and Fish

concluded can violate the
Dams are not the only developments that courts have
hern Tier Oil Pipeline, which
treaty fishing right. Construction of the proposed Nort
s, was chalLenged lbrviolating
would havecrossed Puget Sound as wellns numerous river
ough the district court determined
environmental statutes and treaty fishing rights. Alth
tcs, Judge Belloni ruled that
that the project complied with environmental statu
d adversely affect salmon and
sedimentation from burying pipelines under rivers coul
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Another aquatic development that clashed with treaty fishing rights was a
marina
in Washington’s Elliott Bay. Construction ofthe marina, which required
a federal dredge
and fill permit from the Corps of Engineers, would have eliminated part
of an offreservation fishing ground of the Muckleshoot and Suquamish Tribes
. In a carefully
reasoned opinion, Judge Zilly granted the tribes’ request for a preliminary
injunction.
The court recognized the tribes’ right to fish as a “property right which
may not be
abrogated without specific and express Congressional authority.” Judge Zilly
concluded
that the right of access to a particular fishing site was a separate elemen
t of the treaty
fishing right from the right to a moderate living from fishing. Thus, even
if the tribes’
moderate living needs would be unaffected by the marina, as the develo
per and the Corps
argued, the court refused to “collapse[] the right of access into the right
to a fair share
of the fish or to weigh the loss of fishing access against the benefit of the
marina, absent
an act of Congress.” Although the state could restrict fishing in the
interest of
conservation of the fish, the marina hardly qualified as a fish conservation
measure.
Consequently, the court enjoined construction ofthe marina, and in so
doing con firmed
that the treaty right to access customary fishingsites could protect those sites
from habitat
destruction. A reconfigured marina was subsequently constructed under
a settlement
agreement between the tribes and the developer?’

A proposed net pen “fish farm” for rearing salmon in the Rosario Strait area
of
Puget Sound similarly violated the access rights of the L.ummi Nation. Like
the marina
in Elliott Bay, Northwest Sea Farms’ net pen would have blocked access to
a tribal fishing
ground. Unlike the marina, the Corps denied the required federal permit,
and Northwest
Sea Farms filed suit. The court upheld the Corps’ permit denial on the
ground that the
Corps had a fiduciary duty to consider the tribe’s treaty rights, even though the
applicable
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‘‘

-

though. as with the marina,
(‘onseif uentlv, the court upheld the Corps’ permit denial even
a ffeeted the amount ol
there was no evidence that the proleet would have subsiani ally
Corps lacked an thoritv to
fish available for tribal harvest. According to the court, the
ess has sLich power.
make regulatory decisions diminishing treaty rights, as “only Congr

developments
These cases provide examples of the kinds of habitat—damaging
block access to traditional
that the treaty fishing right can restra in. Where developments
regard less of their
tribal fishing grounds, the courts have not hesitated to en oin them,
piafli has two separate
cl’fects on the supply of harvestable fish. Thus, the treaty p/scan
lisTiing grounds and a
components: an affirmative casement to gain access to tribal
ize the supply of fish
negative servitude (restriction) limiting activities that jeopard
necessary to furnis h the tribes a moderate living.

Waiei- Righis CLvcs

, and fish
Like most aquatic developments, the dam construction, pipeline, marina

—

involve broade

—

the treaty right to access
farm cases dealt with specific locations, and theretbre implicated
like the dam operation
specific geographic fishing areas. I lowever. water rights cases
r geographic areas and the tribes’ right to a moderate living from
cases

water rights doctrine can
fishi rig. As the cases discussed below demonstrate, the reserved
e of water rights by other
restrict salmon—damaging activities resulting fiom the exercis
t of water instreain to
parties. The doctrine also entitles the tribes to a quantified anioun
supply the tribes \ dli both a
fulfill the treaties’ fishing ptirposes. The treaties therefore
uses which damage fish
right to a specified amount of water and a right to i estrici water
the obligations ufnon—
hahitaf. Quantification ofreserved waterrights \otild iiiakc clear
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One decision that did quantity the amount of water iii the reserved tishing right
concci-ned an adjudication o ‘water rights in Chamokanc Creek in Eastern Washington.

In that case, the fledcra I district court conel tided that a pL’ of the Spokane
Indian
Reservation was to ensure mamtenance of fishing in the creek. As a result, the
court
rLllcd that the quantity of reserved water was an amount sufficient to preserve fishing
in
the creek. I3ccause the court determined that native trout propagation required
temperatures of64 deetces Fahrenheit or less, it ordered fiowss uflicient to maintain
that
water lemperalure, and in no case less than twenty cubic feel per second. This decision
was the first to many the amount ol reserved water to the quality of that water.
’
2

The Chamokanc Creek case was more fir—reaching than the peaking power or
Catherine Creek cases because it extended the scope of the reserved fishing right
beyond

particular fishing locations to include a right to su flicient water to sListai n tribal fishing.
The decision prevented state water rights holders liom diverting water from the
creek if
the diversions interfered x ith env ironniental conditions necessary to maiitain
fishing.
Thus, the case was one of the first to recognii.e the potent ia ofthc treaty right
of taiitg
fish to protect fish habitat throughout a watershed.

While the Chainokanc (‘reek decjson recugi1ivec a right to iaintin
environmental conditions necessary to sustain a tribal fishery, another case introduced

a restoration component to the treaty right to fish. The \ i nth Circuit ruled
that tic
Colville tribes had a right to sufficient water to devetop an on—reservation troLit
fishery
In replace their historic salmon runs lost as a result of the cuiiipietioil of coiistrueilui
of
the G i-and C’oulec l)am in I 4 I To fulfill the purpose of the tribes’ reservation
and to
preserve its acccs s to fishing grounds, the district court permitted the tribes
to usc some
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to lish includes a restoration as well as a maintenance component.’

A difflient panel ofthe Ninth Circuit addressed the important issue of the scope
olthis restoration component in a I 9X3 case involving the Klamath Tribe’s water rights
br on—reservation hunting and fishing. The court affirmed a trial court decision, which

on the
concluded that the tribe had a “time immemorial” right “to as much water
Reservation lands as they need to protect their hunting and fishing rights.” The appeals
“to
court accurately termed the tribal fishing right a negative right, enabling the tribes
prevent other appropriators from depleting the streams [sic] waters below a protected
the
level in any area where the non—consumptive right applies.” However, worried that
implications of the district court decision might be interpreted to impose a “wilderness

servitude” on the K lamath Reservation, the Ninth Circuit ruled that restoration oftrea ty—
i’.
time (1864) streamblows was not required. Like the district court in United States
Washington. the Ninth Circuit tied the scope of’ the right to the Supreme Court’s
are
“moderate living” standard. Implicit in this standard is the conclusion that the tribes
level
not entitled to treaty—time fishing levels unless, as the Ninth Circuit noted, “no lesser
vil I supply them with a living.” The moderate living standard gives the treaty fishing
right a restoration component, yet eliminates the draconian “wilderness servitude’

2
pOSSi bilitv.

Four years abler the Klamath decision, in 1987. the Ninth Circuit recoizrnzed
another “time imn ieiuorial water right for lish in a ease involving the tribes of the
Flathead Reservation in Montana. Irrigators served by a reservation irrigation project

roject operatioiiN designed to
sued the Bureau ofindian AiThirs, seeking to enjoin ne 1
the
provide flows to Protect tribal tisheries. The district court granted the irrigators
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for fishery purposes. This date was prior to any reservation irrigation water rights (the
reservation had reserved water rights for both irrigation and fish), since the water
protected a use that antedated the reservation itself. Therefore, the tribes did not have to
share their “prior and paramount fishing water rights” with irrigators who had obtained
reservation irrigation rights. The court noted that the exercise ofreserved rights “arise(sJ
without regard to equities that may tvorcompetingwater uses.” The Flathead ease thus
made clear that water for the reserved fishing right takes precedence over all irrigation
water rights?
7

The Aequavella Case. An exception to the course taken by most courts in
implying a right of habitat protection occurred in a 1990 state court case involving the
long-running adjudication of water rights in the Yakima Basin. A Washington trial court
ruled that the Yakanm Indian Nation had a treaty right to water for fish but determined
that the scope of the water right reserved for fish habitat had been diminished
substantially by government actions throughout the 20th century. The trial court did
conclude, however, that the tribe was entitled to a minimum instream flow to maintain
salmon according to annual prevailing conditions. The state supreme court affirmed in
1993, in an unfortunate opinion that created a new category of“diminished” treatyrights,
which apparently are not subject to the exacting standards courts require to demonstrate
an abrogation of treaty rights.
2t

The Washington Supreme Court purported to recognize the rules of treaty
construction by liberally construing the treaty language and interpreting ambiguities in
the tribe’s favor; the court even applied these rules to actions ofadministrative agencies.
Tue state court also determined that, like the Flathead Reservation, the Yakama
Reservation had both agricultural and fishing purposes. and the tribe possessed reserved
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increased

the

also held that

tribe’s

irrigation water dghts, ahroeated the treaty ii ght to fish. The court
uovernmcnt actions n the form o F an unspecified series of

inconsisteiit

“coiigresSona I. executive, administrative, andj udicial acts’’ fiom 1 905 through I 96$ did
Instead, the
not abrogate treaty rights in the absence of clear congressional termination.
federal government recognized the existence of lishing rights by installing fish screens
and fish ladders.

Yet in two puzzling sentences the court allowed these same unspecified

“

government actions to “diminish’’ the Yakama Indian Nation’s treaty fishing rights. The
court stated, “Ewle conclude, however, that there was encroachment upon and significant
damage to the Indians’ treaty fishing rights during this period Th us, although the treaty
Under this unprecedented
rights were not extinguished, they were diminished.
interpretation, government actions inconsistent with the exercise of treaty rights may

apparently substantially diminish them, despite a lack of clear congressional intent
required to abrogate those rights. This result is particularly regrettable because it invites

both federal and stale courts to discover such “diminishments” of treaty rights on the
basis of subjective judicial interpretations of history. The tribe, perlnips fearing that a
hostile Supreme Court would affirm and give the case national implications, decided not
to appeal.°

The IlcquarL’//u decision has no support in prior case law interpreting the scope
of the treaty fishing right. Un like the s inth Circuit in the Klaniath case, the Washington
Supreme Court made no attempt to link the Yakama Indian Nation’s “diniinished’’ treaty’

fishing rights to the U.S .S upreine Court’s interpretation that the treaties promised the
tribes a “moderate living.” In fact, the state coLirl, seemed completely oblivious to that
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s in (lie Y akina i3asin water rights adj udication have
minimized its
effect. Two trial court decisions in I 9)5 interpreted the state
supreme court’s recognition
ot a limited right of habitat protection ‘‘to maintain fish Ii
hf’ in the liver to apply to
several ‘i’akima River tributaries with tieaty fishing ground
s and to require fish flows to
flush salmon downstream in the spring. The elfect was to
ratify a “systems operation
committee’’ recommendation of’ releasing Some 600 acre—
feet of storage water for fish
migration, etlectively recognizing the duty ofthe Bureau ofkecla
mation to provide flows
to ‘‘maintain all Ii fe stages’’ of salmon. The Yakama Indian
Nation’s attorney eonsdered
these results to revolutionize project operations in
the Yakiina Basin, requiring the
Bureau to manage water tor both irrigation and flshf

The Washington Supreme Court’s un ibunded “dimin
ished treaty rights’’ ruling
may have been a consequence of the same concerns that
led the Ninth Circuil in the
K lamath case to opine that the treaty fishing right won
Id not impose a wilderness
servitude. Lnlike the Ninth Circuit, however, the \Vashi
ngion court failed to see that the
way to avoid req uiring a return to treaty—time env i ronmenta
conditions was to articu ate
the scope of the riglu t in terms of tile Suprenue Courts
‘‘moderate I iviiig’’ stai dard.
Untortunately, instead ot fbi lowing the Supreme Court’
s precedent, the Washington earl
created a novel theory of ‘‘diminished” rights Ii eli
appare
ntly
eounlenances part ai
abrogation of treaty rights without clear coneressionii approv
al.
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court ignored
would be impeded by reserved water rights for fish. In doing so, the SRBA
the Stevens Treaties
the U.S. Supreme Court’s conclusion that the fishing purpose of
aimed to provide the tribes a commercial livelihood.

the tribe
The SRBA court noted repeatedly that at the time of the treaties, neither
Yet the lack of
nor the federal government intended to create an implied water right.
that the fishing right
specific intent did not prevent the Supreme Court from concluding
property. 2) implied
included I) an implied affirmative right of access across private
fees or enacting
negative rights restricting the state front charging the tribes license
tive right to onelegislation discriminatingagainst their fishing, and 3) an implied affirma
the treaties’
half of the harvests. Presumably, these results were necessary to fulfil)
but they had no
central purpose of allowing the tribes to pursue a fishing livelihood,
noofitreservation water
apparent effect on the SRBA court’s conclusion that the tribe had
5’
rights.

•.:..k.

-

-iiH:;

.

S

created
Central to the SRBA court’s decision was its conclusion that the treaty
reasoning was based
no property rights in water off the tribe’s reservation. The court’s
earlier ease (the
on the flawed logic of the federal district court of Idaho which, in an
no ownership
Hells Canyon case discussed below), concluded that since the tribe had
could kill fish and
rights in specific fish due to the treaty, Idaho Power Company dams
fish isa pro/il
destroy fish habitat with impunity. But in reality the tribe’s right of taking
has enabled other
âprendre, a real property right recognized at common law, and one that
ary to a reasonable
profit holders to restrain developments damaging habitat necess
exercise of the profit.”

—.

Electronic copy available at: https://ssrn.com/abstract=2213366

agrecmentdiminishing the sizeof tribe’s landreservation necessarily dimini
shed itswater
rights. To reach this result the court had to confuse proprietary rights (like fishing
and
waler rights) with sovereign powers (like the power to regulate), rely on an irrelev
ant
Supreme Courtcase concerning sovereignly, and ignore a more recent, relevan
t Supreme
Court case on proprietary rights.”

The tenuous reasoningemployed by the SRBA court ought to mean that the result
will not survive an appeal, and the case is under appeal as of this writing.
After the
SRBA decision was handed down, the tribe learned that the presiding judge was
in fact
a water right holder who had a pecuniary stake in his decision, as did his family Thus,
.
he should have disqualified himself from the case, or at least disclosed his
and his
family’s stakes in the case to the parties. The tkt that he did not seems a violati
on ofthc
state code ofjudieial conduct

If the SRBA decision is not revoked due to a breath ofjudicial ethics, the only
courts to which the decision may be appealed are the Idaho Supreme Court
and
the
U.S.
Supreme Court. State courts have been historically hostile to tribal reserved water
rights,
and the U.S. Supreme Court has been antagonistic to almost all Indian rights for
nearly
two decades. If results like the SRBA decision are upheld, the 21st century will
be
remembered as a time in which tribes lost their most precious remaining natural
rcsource,
their water, through judicial opinions.’
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Plan.
dependent on forest habitat, particularly restrictions in the Northwest Forest
designed
Congress included in a 1995 appropriations bill a rider with several provisions
9
to expedite public land timber harvests, known as the Timber Salvage Rider?

d
One of the timber harvest authorizations contained in the 1995 Act require
ing any
federal land managers to release from habitat protection restrictions “notwithstand
t to an
other provisions of law,” all uncompleted Limber sales which had been subjec
of those
earlier appropriations rider that expired before the sales were finished. Most
d by
sales were never subsequently offered due to habitat restrictions like those impose
d land
the Northwest Forest Plan. Consequently. the Timber Salvage Rider directe
including
managers to complete these earlier timber sales despite the plans restrictions,
Oregon.
°
eight sales on the former reservation of the Klamath tribes in south-central 4

The tribes sought to enjoin these revived timber harvests, claiming that the 1995
that the
statute was not intended to abrogate their treaty rights to hunt and fish, and
for their
timber sales would destroy prime old-growth habitat for mule deer necessary
breached
subsistence. The tribes also argued that by offering the sales, the Forest Service
lands to
its fiduciary duty to the tribes by failing to manage their former reservation
abrogate
protect their treaty rights. The federal government agreed that the statute did not
because
the tribes’ treaty rights, but maintained that the sales did not offend treaty rights
the sales.
the Forest Sen ice consulted with the tribes throughout the process ofawarding
claimed
Timber companies and contractors awarded the sales intervened in the case and
the sales.”
that the appropriations rider terminated the tribes’ treaty rights with respect to

The district court agreed with the tribes and enjoined the timber sales in 1996.
the tribes’ treaty

First, the court concluded that the Timber Salvage Riderdid not abrogate
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COflS tat ion with the Klamath Tribes on
a eovernnien t—to—government basis, that the
resources on which the tribes treaty rights depend wi I be protect
ed.” By separating the
federal government’s proceduril duties from its substantive duties,
the decision clearly
indicated that there is a Icderal duty to protect tribal property
rights.

The He//.c (an mu

The cases discussed above demonstrate that the treaty fishing
right has been
regularly interpreted to contain an implied right of ha bitat
protection. Un ibri unate y
while the case law reflects a consistent conclusion that lhe/1seanpIo/
iI gives the tribes
some authority

to restrain habitat—damaging deveiopnienis, the courts have been
unclear
about the scope of the right. In Fact, in the case described
below, an Idaho federal
magistrate completely ignored the Supreme Courts moderate
living standard in cenying
the Nez. Perce Tribes eiai ii for compensation or habitat damag
es due to Idaho Power
Company’s lid Is Canyon clams.

‘

The Nez Perce sued Idaho Power, alleging that the construction and
operation of
its three—dam complex in the I Eel Is Canyon reach of the Snake
River io lated treat\ r:ghts
by reducing the number of salmon returned to trinal hsiuiig wound
s and by niundiiting
those grounds. The tribe argued that it was entitled to daitiages
under section 1 Oc of the
Federal Power Act. That jrovision makes each licensee under
the Act “liable for all
damages’’ to the “property’’ of others caused by the constru
ction, maintenance, or
operalioil of its projects. 4
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—

to prospective, equitable
l(IShintt()!? Phase II district court decision, which was limited
fusion about the
not retrospective, monetary damages. The magistrate’s con
relief’
to consider most of the
nature o 1’ the treaty right to fish v as a product of his thilure
ing of the f’ew cases he did
decisions discussed earlier in this chapter, his misunderstand
rights, a concept the
mention, and his inability to see that the treaties created property
44
Supreme Cmi rt had tim-rn ly estabi shed nearly 90 years earl icr.

from property
The courts basic mistake was its attempt to separate treaty rights
terminating a tribe’s treaty
rights, due in part to Supreme Court precedent suggesting that
taking of propei’ty recflnriflg
hunting or fishing rights would amount to a governmental
the Snake River salmon
constitutional compensation. Since all parties stipulated that
ex was commenced in the
runs had “greatly declined since the Hells Canyon Dam Compl
e Court decision on the
mid I 950s,” the magistrate distinguished the earlier Suprem
party, not the fderal
ground that there the tribe was seeking damages irom a private
, not “property rights,”
government. By characterizing the tribe’s claim as “treaty rights”
nsation claims to those
the magistrate apparently thoughi he could limit tribal compe
it not only ignored the
against the government. The trouble x i lb this distinction is that
ignored the results ofa
Supreme Court’s 90—year old language in S. r. Winan,s, it also
ns making clear that the
number of more recent Supreme Court and lower court decisio
agreement, mncludingboth
treaty right is a property rightwhich burdens non—parties to the
private parties and subsequently created states.’

opportunity to
The niagistratc was also convinced that the ‘‘tribe O\\ ns only an
specifically reectcd the
exploit’ the salmon runs. However, in 1979 the SLipremne Court
harvest fish on a am—
notion that the treaty fishing right was only an oppoiiunmty to
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—

“he that hinders another iii his trade or livelihood is liable.., for so hindering him.” In
modem times, fishers have successfully maintained common law actions against those
causing envimnmental damage to fisheries. Even recreational users have been
successful. In 1994, for example. the Wisconsin Supreme Court recognized that the
owner or a hunting and fishing prqfit a prendre had a right to enjoin a housin
g
development which would have “unreasonably interfered” with the exercise ofthe profit.
Certainly the Nez Peree Tribe, whose treaty fishing right promised the tribe, in the words
of the Supreme Court, a “livelihood that is to say, a moderate living,” ought to have
at least as much protection as recreationalists without treaty 6
rights.’

..:‘..

.

The magistrate quoted from the vacated Ninth Circuit panel decision in US i’.
Washington, which recognized that the treaty fishing right applied to
“the building of
dams. factories and highways provided they are State-authorized.” But he failed
to
emphasize that the panel decision also mled that the treaties imposed an affinnative
obligation on federal and state governments to “take reasonable.. compensatory steps
to protect and enhance the fishery” when approving projects “threaten[ing] then-existing
harvest levels.” There are numerous problems with this articulation of the scope of the
treaty duty, including the fact that the vacated panel decision misinterpreted Suprem
e
Court precedent by excluding private parties from treaty-imposed duties. The Ninth
Circuit panel also apparently assumed without evidence that the tribes’ moderate li’ing
needs were satisfied by then-existing harvest levels. Nevertheless, even though it rejected
the tribes’ claim of damages for the construction and operation of the I tells Canyo
n
complex, by adopting the vacated panel decision the magistrate presumablyaeecpted the
fundamental premise of that decision, which atuinned the existeneeol’a habitat protection
right.’
7

‘I;..
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the river to fish.
In be’s right o Faccess was nothing more than a right to cross land to reach
pment
The court exaggerated the tribe’s claim to amount to a right to prohibit all develo
ion. The
of the river banks and responded that the treaty gave the tribe no such protect
e Court’s
result is inconsistent with a number of’ other decisions, including the Suprem
of’ their
admonition that the treaty right pre\:eilts the tribes horn being “crowded out”
fisheries.x

a
The reasoning of’ the court in the l-Iells Canyon case was deeply flawed ,A.t
a piscari
basic level, the court Failed to recognize that the Indian treaty fishing right is
years beflire the Hells Canyon
plo/Il a pi’eiidrc that is, a ploperty right. Some 90
a “right in
decision, the Supreme Court described the fishing right as a ‘‘servitude” and
exclLision
land.” It’ there is a defnsible justification For enjoining the Winans brothers’
in the I 990s
of’trihal fishers ti’om Ccli lo Falls in the I 90s. while refusing compensation
Canyon, the explanation
for Idaho Power Company’s inundation of’ f’ishing sites in I—tells
ty right.
does not lie in attempting to label the treaty right as something other than a proper
not to
Idaho Power seemed to recognize this reality, paying the tribe over SlI million
appeal the ease.

l
Although the court’s concern about establishing an “absolute’’ environmenta right
ng that
that would block all development is understandable, its error was in assumi
Few property
recognizing the treaty right as a prop’I.y right would produce such a result,
universal. An
rights arc absolute. And remedies for rights violations are contextual, not
in most property concepts ould have
understanding of the great flexibility inherent

Supreme
allowed the court to avoid the embarrassment of attempting to deny what the
of
Court had expressly recognized nearly a ceiltI.ir’y earlier. I lov to articLilate the scope
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The uncertain eope of the right ol habitat protection has been an o’ erridin
g
concern o I the courts that have considered the issue. For e\Llmple, the
en bane
o
(lie Ninth Circuit in t
i. (Cix/iinelo,i was leery of articul
ating a right of habitat
protection in Li ease without concrete acts, possibly becaLise it feared
that application oh
the district courts decision could result in a \videsprea(_ halting
oh development

throughout the Pacific Northwest. Similarly, the Ninth CireLul’s opinion
in the Kiamath
wai,er rights case, the Washington Supreme Court’s opinion in the
1cqiiaie//a case, and
the Idaho district courts decision in the I-jells Canyon case all reflect a judicia
l reluctance
to express the scope of the treaty fishing right in Li turn ncr that might require
a re.storalun
of conditions that cx isteci at I reaiv time.

—

This udieial concern with the specter of establishing a “wilderness servitu
de.’’
as the Kiamath court phrased it. is actually quite detached from reality
. Nowhere in the
Pacific Northwest do the fish at the center oh the treaty barrain
the “res” (the object)
of the treaties, as Judge (now .lustiee) Kennedy once put it, benefit
Iroin treaty—time
conditions. oreove

\‘l
r, no tribe has argued flw restoration 0 ftbosc conditions. The reality
is that, far from returning to the pristine env ironnient the judiciary has
found worrtsome.
current conditions threaten several salmon runs with extinction Judicia
l pred let II ‘us
abou the success oh federal and state testoral ion programs rendering
the treaty hubi a:
right unnecessary have proveu to be fanci lii
The irLitli is that widespread hLibi tat
degradation has been the rule, producing a status quo in which the tribes trcq
uent l\ “d
their nets and conic up empty,” a condition that tl e Supt etne Court proscri
bed more than

two decades ago.’
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same
same conservation requirements. Non-treaty development should be subject to the
lt to
restrictions that burden non-treaty fishing. Surely it should not be more difficu
ts
protect the treaty fishing right by restricting hydroelectric operations or timber harves
ise
than by restricting non-treaty fishing ifthe damage to the treaty fishing right is otherw
equal.

—

A third shortcoming in decisions like the Aeqna’vlla water rights adjudication
a
and the Hells Canyon dam case is the failure to see that, by its very nature as apivJit
The
prendne, the treaty fishing right hardly threatens to establish a wilderness servitude.
moderate
Supreme Court has made clear that the scope of the right is cabined by the
living standard. At common law, the scope ofprotection affordedproflts aprendrc’ is “no
“no
unreasonable interference” with the exereise of the profit. Applying this
would
unreasonable interference” standard ma tribes moderate living needs obviously
ing the
require judicial discretion. But prior case law and administrative orders involv
application of the treaty right against non-treaty fishers have narrowed the scope of that
discretion. Ifthe overarching goal is to protect the fish, the “its” of the treaty, the courts
—who, in Judge Kennedy’s words, have constructive custody ofthe fish should apply
ing
the same principles to both those who harvest the “its” of the treaties by destroy
hook-and-line.’
salmon habitat and those who harvest by 2

Vie Proper Scope qfihe Trea(v Riglu to fkthiwt Proicciion

Indelining what constitutes an “unreasonable interIirence” with the treaty fishing
in
right, the courts ought to draw heavily on the conservation standards laid down the
first
case law allocating harvest rights between treaty and non-treaty fishers. The
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different than in harvest allocation cases: development activities
which threaten the
existence ofa fish run should be prohibited. In the language ofprofli prendr
c)
e law, such
developments “unreasonably interfere” sith the exercise of the profitp
erse.”

.

..

But the purpose ofthe treaty fishingright is not simply to preserve museu
m-piece
fish runs: the purpose is to provide the tribes with “a livelihood
a moderate living.”
Thus. an unreasonable interference with the treaty fishing right should
be articulated in
terms of the moderate living promise. The contours of the right exist
in two court
opinions and in a 1997 secretarial order on tribal rights, federal trust respon
sibilities, and
the Endangered Species Act.

The first court opinion outlining the scope of the treaty habitat protection
right
is Judge Belloni’s 1969 “fair share” opinion, which provided a mixtur
e ofprocedural and
substantive protection for treaty harvests. In addition to instructing the
state to revise its
regulatory policies to ensure that the tribal harvests were considered
on an equal basis
with non-Indian harvests, he directed the state to allow the tribes
to “participate
meaningfully” in harvest management decision making and to ensure
that restrictions on
tribal harvests were “the least restrictive alternative” consistent with preserv
ing salmon
for spawning. The Ninth Circuit ultimately ruled that the state’s obligat
ion to provide the
tribes with a tbir harvest share was a separate duty from its obligation
to guarantee the
tribes access to their fishing grounds.”

•

The second opinion is Judge Reinhardt’s concurrence in the United
Stales v.
JVaslsington, Phase H panel opinion. which also adopted a blend
of procedural and
substantive protections. As Judge Reinhardt explained:

•::•
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sa feguarded
...

by every reasonable means.

“

n of “due consideration’’
Like Judge Bel Ion i, .ludge Reinhardt cal led br a demonstratio
lil I participation” ofthe tribes
olihe treaty rights throughout the regulatory process and
right. Judge Reinhardt
in making decisions about developments that affect the treaty
e alternative locations.
added that development must include an evaluation of feasibl
stration that the pioject
incorporation ofal I reasonable mitigation measures, and a demon

the Indians’ fish supply.’’
is ‘‘necessary in light of its probable adverse impact on
supply could not “be
Unhartunately, Judge Reinhardt also stated that where the fish
last resort reqLiire the
protected by any other reasonable means, the State may asa
ded interpretation would give
perniittee to pay compensation to the Indians.” This misgui
ity to abrogate treaty rights.
states, and presumably flderal agencies, unprecedented author
then only if Congress is
authority the courts have wisely limited to Congress. and even

t.
55
explici

t environmental
A third approach to protecting treaty fishing rights agains
ries of the interior and
degradation was provided by a 1997 order issued by the Secreta
Endangered Species Act.
Commerce on tribal rights, kderal trust responsibilities, and the
protect the treaty lishing
The order echoed many of the udicially created standards to
must he “reasonable and
right. It required that I ) any restrictions imposed on treaty rights
purpose served by these
necessary’ for conservation ofthe species: 2> the conservation
ndian tishers alone; 3)
restrictions cannot be achieved by reasonable restrictions of non—I
to achieve the hene (its of
the restrictions must he the least restrictive alternative in order
way against treaty fishing: and
deelopment: 4) the resirictions cannot discriminate in any
achieve the conservation
5) voluntary tribal conservation measures must he inadequate to
purposes befbre restrictions are imposed.”
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t

than uovernments to exclude tribes From heir flsliine oround to
s.
deprive them oF their
air share o Ithe salmon runs, or to destroy treaty-protected hsh. II
owever, private lrI es
requiring government approval br their developments may use
the approval process to
deumonstrate compliance with treaty obligations. State or Federa
l agencies which initiate
their own projects. or approve third—party de\ eiopnients. nay demon
strate thai then
reatv p/sctin p,o!i/ d /uIc1lc/Ic by

actions will not unreasonably inter Ibre wi tIm the
satist’mng the Following live requirements:

Consider treaty rights, speci heal iv the tribes right to a moderate
living
horn tlshing, throughout the development process:

2.

Give tribes the opportunity to pii:iicmpae meaningFully as govcrnmen:s
in all development decisions

vi no

unsure that developments (10 not interFere wi ii tribal moder
ate
ii eeds:

3.

4.

a.

showing mhiat the develotimeni is necessary despite those ad erNe

showing that the benelims oFthe de\elopincnt cannot he aclHc\ cc
without adverse eihcts on treaty ishine rights;

Ii tribes have not yet attained a moderate livjng. demonstrate that
the
development will not unreasonably nterfere” with the attainment oh
a
‘moderate living,” which would require satishying six criteria:

hi.

elects:
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5.

p

e.

C

showing that the development incorporates all reasonable
measures to reduce the adverse effects en treaty fishing: and

showing that, despite the adverse effects ofthe development, the
tribal moderate living needs will be met within a reasonable
period of time; and

Provide the tribes with “just compensation” for the loss or diminishment
of treaty rights ifthe proposed development satisfies the above criteria
but still produces a significant loss oftreaty fishing rights which impairs
tribal moderate living needs. This eompcnsatim must be congressionally
approved before the project may proceed.”

—

.

••.c

.

The “no unreasonable interference” standard that protects common law prq/iIs
ct of
ci prendre, as defined by the principles articulated above, would avoid the prospe
ions that
imposition of a “wildemess servitude” or a return to the environmental condit
tion,
existed at the time the treaties were signed. However, it would promise some restora
apply
as the above principles would not be limited to row developments but would
Thus, this
equally to ongoing activities like the operation of Columbia Basin dams.
gful
property rights approach to the treaty fishing promise would provide meanin
States
protection and restoration to the remaining salmon runs on which the United
the
promised tribal members they could pursue their livelihoods, which promise was
est
basis ofthe bunjain Lbr permitting peaceful settlement of the Pacific Northw

—......
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disqualified themselves as being biased in favorofthe tribes. They were not biased when
they began to preside over the ease, but as they became educated, both decided that the
tribes had the superior moral and legal arguments. The judgments of these respected
jurists, the product of long-term involvement in treaty rights disputes, should not go
unnoticed. Consider these remarks from Judge Marsh after he disqualified himself:

What remains to be seen is how those treaty rights will be affected by
the dwindling sbrs [of fish runs] and to what extent those treaty rights
may be used as a means of exploring salmon protection measures far
beyond what anybody could imagine [under environmental statutes like
the ESA].... You can hear why rm getting off the case.’
tm

[n January 2001, twenty tribes in Washington state went back to federal court,
alleging that the state% poor construction and faulty maintenance of eulverts (pipes
carrying water under roads and railroad tracks and through embankments) violated their
treaty rights. The tribes claimed that improperly designed and maintained culverts block
salmon from over 3.000 miles ofstreams, one reason why they now harvest no more total
fish than they did prior to Judge Boldfl 1974 decision. The outcome ofthis lawsuit may
determine, thirty years after the filing of US v. Wü.vhingron, whether the tribe? treaty
rights protect the habitat on which salmon depend for their survival.”
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lhc plight ol the Snake River salmon became one of the nation
s fremust
envirotunental issues at the dawn of the 21st eentur. even rising
to the attention of the
2000 Presidential candidates. The Snake is the C’ol uinhia Ri vets
largest tributary, and
the Snake Basin. including Idahos Inued Sal mon River.
contai is some of the best
1-emaining salmon habitat in the Columbia Basin. I listoric
a lv, the Salmon River
produced over 40 peftelit ol the spring/summer clii nook of the
entire Columbia Basin.
But, as discussed in chapter 9. all Snake River salition runs are now
on the endangered
species list. This is due largely to the Lid that Snake River salmon
must traverse a series
of federal dams along the lower 140 liii les of the Snake (see
map l 0).

—•-

These four Ldcral dams
Ice harbor Lower Vlonuinental. Little Goose. and
Lower Granite Dams
are all operated by the CS. Army Corps of Engineers. Not
only
have the liur Lower Snake Dams destroyed spawning grounds, they
also pose substantial
obstacles to both upstream and downstream migrall hg salmon Al though
there are other
causes for the decline of Snake River salmon, the overwhelming
reason for their listing
under the Endangered Species Act was the construction and operati
on of these dams U\ er
the last forty years.’

Since approval of the Columbia Basin Fish and Wildlife Progra
m in
restoring Snake River Sn mon runs has been a regional priority. 1
lie Endangered Speeie
Act listings of the I 900s added a federal restoratton plan tIm tough
the ESAs federal
consultation process. Neither plan has pioducee the pomnised
etoratmun. hc>\\ e%er,
despite reported expenditures as high as S3 bill on
a I though that figure is \igomLS ly
challenged by some, who dispute the premise thai the priiiai
pp of the Columbia
Basit, dams is to maximize hydroelectric rc venues. Tit s
Etilure is not altogether
en that the NM [5 1 995-)Q l3iOp g eni ne hi\ J:oelectrie operati
ons
sLmrprisin2 gi
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survived scientific

ized the need for
Although the 1995-99 BiOp on hydroelectric operations recogn
s ensued. Instead, the
major modifications! o fedet-al dams, no significant change
program of trucking and
centerpiece ol the salmon restoration program continues to be a

not
bargin JU’\.Cfllle salmon around the dams, a technique that has
scientific support, and
scrutiny. Although the dam breaching option has substantial
a wa e of opposition
studies have shown it to be econonucall feasible. it generated
officials.
throuihout the rural North\\ esi. part cu larly from elected 3
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do supply a navigation channel that makes Lewiston. Idaho, over
450 miles from the
ocean, a seaport, but that navigation is some ofthe most heavily subsid
ized transportation
in the United States. Moreover, there is evidence suggesting that
the overall economic
benefits of breaching the Lower Snake Dams could substantially
outweigh their costs.
particularly if the real costs ofthe dams to the salmon runs are
accounted for. One study
estimated those costs to be approximately $500 million annually
and the loss of25,000
family- wage jobs in fishing and related industries. This chapte
r makes the scientific,
economic, and legal case for dam 4
breaching.

The Transpurtailon Program

For roughly 25 years. the Corps of Engineers has been transporting
salmon smolt
by truck and barge to avoid mortalities at the dams and in the reseno
irs. This program
has created the odd situation ofsometimes trucking salmon on Interst
ate 84, the highway
paralleling the Columbia. while grain and other agricultural produc
ts float in barges on
the river. Although the transportation program has been unable to
reverse long4crm run
size declines, NMFS has continued the transport ofjuvenile fish under
ESA consul tation.
Since the status quo seems to be a recipe for extinction of several salmon
species, in its
2000 BiOp NMFS was basically heed with a choice betwee
n improving the
transportation program and breaching the four Lower Snake River
dams. It chose the
former, including improved barging and trucking techniques. structu
ral changes at the
dams, and increased flow augmentation to speed the tish to their collect
ion points and to
help those which cannot be collected migrate in-river. More
flow augmentation, which
the 2000 BiOp asks for but does not require, would mean draftin
g additional amounts of
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scient lie reports.

Following is a discussion of eight
a program based on restoring natural river conditions.
recent

Time Science o/ Darn Breac/nrn. mc. Dvn.vpoi/aiion

ber 1093. Ibderal and
Tue Dci’ailed Fi.c/icic ()pe/ufi/ic. P/an (1093). In Novem
interagency Columbia Basin
state fishery agencies and treaty Indian tribes, through the
for operating Columbia
Fish and \Vildl ft. Authority, prepared a comprehensive plai
The plan advocated seasonal
Basin dams in a manner compatible with salmon migration.
more natural river conditions.
reservoirdrawdowns and flow augmentation to help restore
truck transport of juvenile
The fishery agencies and tribes concl tided that barge and
the operation of the dams
salmon could not overcome poor river conditions created by
decline of the Snake River
and noted that the transportation progmm had Ibiled to halt the
portai ion to a last resort,”
runs. The stale agencies recommended restricting use oftrans
the tribes opposed continuing
to be used only in extremely low flow conditions:
transportation under any circumstances.

reservoirs to “minimum
The plan called liar drawdowns of the Lower Snake River
each year. This seasonal
operating pools” between April 1 5 and December I of
or Cecil Andrus at the
drawdown plan. which originated in a proposal of Idaho Govern
uently dropped for being of
‘Salmon Summit” in 091 (chapter 9), was subseq
operating plan also endorsed
questionable efficacy at high economic cost. The I 99$
Dworshak reservoir on the
signi licant amounts of flo a ugmcntation fioin both
calling for 927.001) acre—feet
C’learwater River and reservoirs in (lie L’pper Snake Basin.
f.et by I 90g. A 1 094 report
ftom Upper Snake reservoirs in 1904 and 1 .927 niml lion acre—
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-

770.’ 1iid’pcinlcni Peer Reeü’n’ of 7c,iivpoiluiion (1 994i. Because NM FS’s
I 993
hydropower BiOp relied heavily on truck and barge transport
a status luo that caused
a fldera I judge to suegest that salmon recovery el’fbrts need “a major overha
ul”
representatives ftoin NM L’S, the U.S. Fish and \-\‘ildli fe Service, state lisheri
es agencies.
and treaty Indian tribes convened a peer review ptmne
1 to study the scientilic issues
involved in the transportation program. The ensuing report, completed
in May I 994.
concluded that the transportation approved by the N \‘l F’S
was “unlik
[3101’
to halt or
ely
pre\’ent continued decline and extirpation of I isted species ofsalrnon in the
Snake River
I3asin. “ The report noted that while transportation provides “a temporary
respite’ from
dam—related mortalities, it fat led to protect sal non horn mortal it ies associa
ted with river
system conditions that exist throughout the sal mon life cycle. Theref
ore. the report
explained, in terms of elThetina a program ot’salrnon recovery, it really doesn’
t flatter
ii the transported sal mon survive at a Ii iglier ate than untransported salmon
, unless the
overall survival rate lhr the population is sufficient to recover the
speciesi.’’

—

The Independent Peer Review criticizeu the transportation ogmin
‘or
proceeding in the absence ofa standard for hydroelectric passage survival.
The scientists
observed that ibis de licieney made the utility of the transporiation progra
m ‘highly
speculative.’’ despite pcI imi nary i rid ieations that sonic sah non species seemed
to benefit
from transportation under the adverse river cotid lions existing at the
time the
transportation experiments were conducted. The report a so 1
uestioned a ke asstimiipt on
of the preliminary studies, which had claimed apperent bene [Os roni transpo
rtai ion by
explaining that ‘‘Flush appeared to be similarly handled and marked rega
’’
les of
whether they were transported or desie.nater [‘or ri—ri\ cr inmeration.
‘1 lie scient ist
suggested that the critical premise underlying the si aches supportive of transpo
riat icii
the assumption that juvenile salmon, winch were hai idled and marked and then returne
d
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the Snake River Basin.””

The 1994 A,nendnwnis in the Colunthia Basin Fish and Widhjè Pmgrcun. The
1994 amendments to the Northwest Power Planning Council% Columbia Basin Fish and
s’s
Wildlife Program incorporated a phased approach to Idaho Governor Cecil Andru
suggested seasonal drawdown plan. The amendments also called for conducting “a
mainstem experiment” in which approximately equal numbers of fish would be
transported as would be allowed to migrate in-river. This experiment would require a
decrease in the number of fish transported in order to allow a legitimate comparison of
the ability of transported versus in-river salmon to produce return adults.’°

Except for the mainstem experiment, the Council voted to restrict transportation
to “extremely adverse” river conditions, essentially low water years. Although the
Council approved a continuation of transportation in the short term under low flow
conditions, it warned that barging and trucking salmon “should not be regarded as a
substitute for changes in the river ecosystem” or “as a device to delay substantial
improvements in in-river survival conditions.””

--

—

The Triba1RL’sioraiion Plan (1995). In June 1995. the treaty fishing tribes ofthe
The
Columbia Basin released Wy-Kan-Ush-Mi Wa-KIsh-Wii (The Spirit qithe Salmon).
tribal plan completely eschewed artificial transportation ofjuvenile salmon, advocating
instead gravcl4o-graitl salmon management, including dam breaching to restore natural
river functions. The tribes cal led lbr a long-term goal of achieving “mean historical
detined as flows which would have occurred without water resourees
flows”
during the spring juvenile
development and in the absence of irrigation depletions
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foreclosed by the transportat iou program. The
tribal position on terminating the
transportation program was hardly extreme, as it echoed the
Northwest Power Planning
Councils earlier call for ending arti ticia I transportation, albeit
only in the long term.

The National Reveai’ch Coi,iicil Report (1 J96). In 1992, the Nation
al Research
Council formed the Committee on Protection and Management
of Anadromous Salmon
to review the population status, habitat, and environmental
requirements of’ Pacific
salmon species in the Northwest. The committee gave only
a qualified endorsement to
continued transportation in the short run, citing studies showin
g increased survival of
transported salmon compared to salmon migrating in—river. Howev
er, the couimittee
failed to consid

er the fiuct that, as recognized by the independent Peer Review
of
Transportation, salmon migrating in—river suffer stress as a result
ofmarking and handling
due tcu the transportation program, and the committee also seemed
to assume that river
conditions could never be 14
improved.

One of the reasons the National Research Council oerlooked
sonic of the latest
scientific information on transportation may have had to do with
the composition of the
committee, which might have compromised its report.
The chief author of the
committees treatment of transportation and its alternatives
was Donald Chapman. a
biologist who spent his career in the employment of’ utilities
and electricity—inteuisie
industries like aluminum companies. Given the contested nature
of’ salmon science, it
was surprising that the National Research Council would
choose such an obviousl
interested scientist, Nevertheless, the report did endorse a policy
of reliance on natural
river Junctions in the long run, arguing thai:
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echoed in subsequent
This endorsement ol restoring natural river functions would be
Independent Scienti tic
reports, particularly in the Northwest Power Planning Council’s
Group report that same year.

Northwest Power
The Inclepeiicieiit Sc’ieii/ilk’ Group Report (/996). In I 994. the

influences, the ISU’s
eminent scientists and structured to insulate them horn political

ific Group (ISG). Comprised of
Planning Council established the Independent Scient

the Council’s lish and wildlife prognim
ll’po was to analyze the science underlying
later, in I 996, the ISG
and to suggest a scientific toundation lbr the program. Two years
a coherent conceptual
issued its report, which criticized the Council’s program for lacking
conditions, or the
foundation and recommended what it cal led “normative river”
of native fish and wildlite
restoration of ecological processes consistent with the needs
relying on such foiled
species. The scientists fau ltecl salmon restoration efforts for
juvenile salmon, and it
technological fixes as hatcheries and ari t’icial transport of
river system. The ISG
suggested that technology was an unlikely substitute for a natural
no scientific study and
noted that these technologies were adopted with little or
bear the burden of proot,
recommended that in the future such measures should
implemen ted only a fter intensive evaluation.’

.

.

.

“

ce, ‘a]vailablc
The report concluded that, even after a quarter—eenturyofexperien
a primary or supporting
evidence is not sufficient to identify transportation as either
” This conclusion was
method of choice for salmon recovery in the Snake River Basin.
provide “the minimum
the result of the scientists’ finding that artificial transport cannot
let alone those
levels
survival rates necessary for the maintenance of poprilition
Rebuilding salmon
survival rates necessary for rebinlding of salmon populations.”
nents of the region’s
populations is critical if salmon runs are to become vial, Ic compo
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To accomplish mainstem habitat restorauon. the ISG recommended
permanent
reservoir drawdowns, specifically suggesting that [lie John
Day or McNary reservoirs be
lowered to expose alluvial reaches that historically supporled salmon
spawning. The
report also noted that drawdowns of the Lower Snake reservoirs would
be consisteni with
its normative river concept. The scientists cal led attention to
the restoration ol mainsteni
habitat

Idaho

DepLIIinIeIn

—

of Fish uiid Conic Report C gc)yi. In v1a

995. the Idaho

, rather than tributary habitat, because it was the mainstein which
historically
supported “metapopu lations’ of salmon
large populations which allow fbr dispersal
of spawners to neighboring areas, Iheilitating recolon izat on ofhabi
tats where extinct ion
has occurred. The ISC argued that restoration efforts should
locus on areas that
hi storica I ly were home 10 melapopti lations. Restoring areas that
historically supported
sal mon populations in the mainstem will recgnre permanent reservo
ir drawdowus .nd
breaching of scnie dams.
The

Department

of Fish and Game (I DFG ) issued a report on the causes of the dcci
ne ui’
Idaho salmon and the available options for recovery. The report
concluded that the
primary cause of the decline of’ Idaho salmon was the construction
and operation oI the
federal dams bLult in the l 960s and I 9
70s. The report also observed that the
transportation program ‘‘has not compensated for the daiiis and
is unlikely to provide
recovery.” The IDFG called for the establishment of’ a 2 to
6 percent smolt—to—adn lt
surv i’al standard tbr salmon recovery and embraced the indepe
ndent scientists coilcept
of a “norniat ive river” as the best means to achieve Oi is standard.
The report ohNcrved
that “fa]vailahle data provide no indication [he current transpo
rtation program] cail
sustain a 2—6% smolt—to—adu It survival’ and noted that cal ic.t operati
ons also finI to i icel
l.ioth the 24- and I 00-year sinvi sal standards.
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reservoirs to
additional water stored in reservoirs in Idaho to flush salmon through the
not indicate how
collection stations. The IDFG concluded that existing “data does
citing Idaho’s
augmentation can provide enough survival bene hits for recovery,”
cannot he attained
comments to NMFS which claimed that “Ih]istorical water velocities
a result, the
with current reservoirs, even using all reservoir storage in the basin.” As
that breaching
IDFG endorsed dam breaching to create natural river conditions, noting
ded that “the
had “a high likelihood of meeting recovery standards.” The report conclu
and steelhead in
natural river option is the best biological choice for recovery oh salmon
ty ofsuccess
Idaho. This assessment is logical, biologically sound. has the highest certain
nt,fic data.”’
and lowest risk of hilure, and is consistent with the preponderance ol’scie

( PATH
The PA TI—I Reports. The Plan li.r Analyzing and Testing Hypotheses
’s 1995 I3iOp on
was an interagency working group of 25 scientists created by NMFS
alternative models
hydroelectric operations. The BiOp charged PATI-i with evaluating

...

n, on the basis of
for Snake River salmon recovery in order to help Nvl FS make a decisio
rtation program or to
the best available science, whether to continue the artificial transpo
lie uncertainties
recommend dam breaching. NMFS created PATI-I to review the scienti
g evidence, to
atlecting salmon survival and “using expertjudgment. based on all existin
conflicting hypotheses about the effects of
ciuantify the relative degree of belief in
followed scienti tic
management actions on stock pcrtormances.” PATH studies
reviewed.
procedures developed by scienti tic consensus and were peer 2

—---.-

-

-

--—

three
In a March 1 99i report. PATI-l scientists compared three alternatives under
transportation.
computer models: I ) nlaintai n ing the status quo, 2) plirSui ng maximum
ter model, Fish
3) recommending drawdowns to natural river le\els. Under one compu

-—.
-----—
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A revised analysis in August 199%, however, concluded that the natural
river
drawdown was the best alternative lbr recovery in the long run,
with close to a 100
percent likelihood ol recovery over the 4%—year and 100—year time period
s. The CRiSP
model remained considerably more optimistic about short—
term (24—year) recovery under
the transportation alternative than the FLUSH model (a 61 percent chance
ofrneeting the
survival standard versus a 10 percent chance under the FLUSH
model), but even the
C’RmSP model Ibund the natural river alternative sLmpcrior to transportation
(a 76 percent
chance versus a 61 percemt chance). The FLUSH model, on the other
hand, produced a
much lower probability o tsurviva I under the transportation alternative:
just a I 0 percent
chance of meeting the survival standard in the short run (24—y period
ear
), a 12 percent
chance of meeting the standard in the mid—term (4%—year period), and
a 37 percent chance
in the long run (100—year period)

ARer analyzing the August 199% PATH results, staliof the Idaho Depart
ment of
Fish and (lame determined that, in light of recent sniolt—to—adult returns
ol transported
fish of less than one—half percent. survival rates remain tour to twelve
times below that
required for salmon recovery. The staff concluded:

The natural river option is now the best biological choice regard
less of
which aggregate hypothesis (model) is used. The natural river option
is
the on! recovery strategy that is robust enough for the l)sh under both
aggregatehypotheses and a variety of assumptions
Under the natural
river option. Snake River fall chinoo
k
recove
ry
could
approa
ch
levels
evident in the Hanford Reach. which provides a high lv produc
tive
2.
fishery
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ring Snake
that breaching the Lower Snake Dams would double the chances for recove
scientists,
River spring/summer chinook populations within 48 years Ac cording to the
percent under current
dam breaching would improve the recovery chance fi’om 40
the chances of
operations to 79 percent. Barging all possible fish would actually reduce
ment of Fish and
recovery to 35 perceit. i’he Chief of f’isheries of the Oregon Depart
settled in tiavor
Wildli f’e concluded that this report showed that the scientific debate was
was ‘il I ing
of breaching the darns: what remained. he suggested, was whether the region
to pay the social and economic costs of’ hreaching.

mrdrawdowns
The final PATI I report liar 1998 confirmed that Snake River reservo
concluded that
would give all salmon stocks the best chance of recovery. The report
recovering fall
natural river drawdowns would produce a 100 percent prot’imlity of
ok. depending on
chinook and a 47—65 percent chance of’recovering spring/s ummerchmno
ted the recovery
how soon dam breaching got underway. In contrast, the report estima
rtation alternative
chances Linder both current operations and under a maximum transpo
atust 15-35 lercenL2)

Lower
The A—Fish AppelIdLv (1999). With widespread interest in breaching the
. the U.S. Army
Snake Dams as a restoration strategy for imperiled Snake River salmon
issue. In late
Corps of Engineers began an Environmental Impact Statement (EIS) on the
to improve
1 999, the Corps issued a drafi EIS which considered several alternatives
ed none. Flowever,
salmon migration in the L.ower Snake, including breaching. but endors
, which
the drafi FIS did include an appendix (A—Fish Appendix) written by NMFS
salmon.
examined the likely effects of hydroeleciric system changes on listed

Electronic copy available at: https://ssrn.com/abstract=2213366

salmon recovery.

—

—

The A—Fish Appendix contrasted the PATI I hndings with those
of the CR1. vhicli
broadened its analysis be ond the hydropower system to
include all sources of salmon
niortahi tv. The CR1 analysis emphasized that in [lie case
of Snake River spring/suiluner
chinook, the species reu in ne I lie largest improveimients in
annual population growth to
reduce extinction risk, breaching would not assured recove
ly
r thai species unless clam
removal nearly doubled survi ‘al below Bonneville Dam.
The C RI cone luded that the
best prospects for sprmg/summncr chinook
which faced a “considerable risk of
extinction’’ within a decade
consisted of a combination of habitat restoration. harvest
limits and predator control, in addition to hydropower improv
ements. For Snake River
IhIl chinook and stcelhead
species not as imperiled as Snake River spring/summer
chinook
the CR1 suggested that extinction risks might be adequately
reduced through
management actions like harvest reductions, improved transpo
rtation and fish pis:age.
or dam breaching. But the A—Fish Appendix admitted that
tue best alternative fbr
increasing 1ill chinook populations was clam breaching,
since it would provide flC\\
spawning and rearing habitat bar the largely nainsiem—spawning
species.
’
2

The reluctance of the A—Fish Appendix to endorse breaching
was a consequence
of the CRI’s emphasis on the Lincertaillies inolvcd in what
is cal led delayed iuumtal It
oftransporcd juvenile salmon; that is, unexplained mortalities
suffered after transported
flsh are released above Bonne ille Dam. The (‘RI believed
that PATH’s emphasis on
dam breaching was (ILme to high estimates of delayen mortal
tv, which SOfliC recent stud es
hinted may not he warranted. If dclacd mortal it is lower
than estimated h\ PATh I
which based its conclusions on I 994o)(, data), breaching nay not
he significant lv better
than transportation. especiali\ for spi’imtgsuinin clitmiouk
Although die A—Fish
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—

including scientists from the U.S. Fish and
Critics of the A-Fish Appendix
bia River
Wildlife Service, the states of Idaho. Oregon, and Washington, and the Colum
faulted its conclusion that transported fish may have
Inter-Tribal Fish Commission
ned the
higher survival rates than the PATH data indicated. The critics also questio
ity rates could
Appendix’s assumption that the remaining uncertainties in delayed mortal
d mortality
be resolved through years ofadditional research. and its suggestion that delaye
. The Idaho
could be attributed to any source other than the hydroelectric system
Columbia runs with
Department of Fish and Game contrasted adult returns in Lower
latter since the
adult returns in the Snake runs, the former having a rate of five times the
ment levels
mid-1980s, and also noted that Snake River populations were below replace
Wildlife Service
in 12 of 16 years since mass transportation began. The U.S. Fish and
endorsed
included a separate appendix to the Corps’ draft [US. Appendix M. which
as well as wildli íè:
breaching as a long-term benefit to both resident and anadromous fish

..

.

[Breaching] would improve migration conditions for anadromous
saimonids and other migratory fish through the area of the four lower
Snake River dams, restore riverine habitat and spawning habitat for fall
chinook salmon, and improve water quality. Returning the lower Snake
River to a free-flowing river would benefit most resident lish native to
Overall sportlishing in the study area would be enhanced.
the area.
With the restoration of a tiinctioning riparian zone and floodplain,
habitat critical for many wildlifc species would develop and be
maintained in the long term.

While the breaching of the lower Snake River dams would have some
short-term adverse impacts to fish and wildlife resources, the long-terni
benefits would far outweigh the potential itwacts.’”

:fla

Electronic copy available at: https://ssrn.com/abstract=2213366

The scientific studies discussed above show that a significant part of the
scientific community believes that the centerpiece of current recovery efforts
. the
trucking and banjing ofjuvenile salmon, is a failure and unlikely to restore the Snake
River salmon runs. The studies also illuminate a growing scientific consensus
that
breaching the daim to restore natural river conditions is the best option to save Snake
River salmon. As the economic studies discussed below indicate, breaching is also
an
affordable option.
The Economics qfDtnn Breaching

—

‘,.

I

Historically, there were four reasons for building dans: I) flood control, 2)
hydropower production. 3) irrigation and water supply. and 4) navigation. Althou
gh not
traditionally a reason for building dams, recreation is now generally regarded as
a fifth
category ofpublic benefit. Each of these perceived benefits carries with it certain costs.
The perceived benefits of dams usually have been fully quantified and overstated,
while
the costs have been greatly understated or ignored. Traditionally, cost-benefit analys
is
did not calculate true social costs, such as environmental damage, amortized
dam
operating and maintenance costs, and support subsidies like those provided naviga
tors
and irrigators. Environmental damages were usually not included in the economic costbenefit balance sheet because their impacts were dispersed or more difficult to quantif
y
than dam benefits. These costs did not disappear. howeer they either becam
e a net
drain on the regional economyor reappeared as costs tobe paid by taxpayers, ralepay
ers.
or fishermen. In the case of the once abundant Columbia Basin salmon runs, the
economic costs have been substantial: up to S500 million a year and 25,000 jobs.”

:cj
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in land, a seaport. But the barge tra fIle they allow
the countiy.
transporta [ion in

is

some o fthe

most

heavily subsidized

of
With science increasingly pointing toward dam breaching as the best means
of action is
restoring Snake River salmon, the chief issue is whether such a course
ing is in kict a viable
affordable. A series of recent reports suggests that dam breach
economic option. Following is a discussion of six of those reports.

restore

I larza
The 1—Jar:a Report (1996). tinder a contract with the Corps of Engineers.
lity ofvar ious salmon
Northwest issued a report in october 1996 on the economic feasibi
ded that permanent
recovery opt ions. including reservoir drawdowns. The report conclu
to implement
natural river drawdowns were ten times less costly and three tinies faster
g down the tour
than seasonal drawclowns. I larza estimated that permiieiitly drawin
natural river flows would increase salmon survival
drawdowns
Lower Snake River dams to

d ifthe
by about 72 percent over [lie status quo and run sizes could he double
on the Lower
were coupled with passage improvements at the remaining dams

bia.
33
Colum

reduced
The report suggested that the cost of natural river drawdowns could be
irs by 2004 and the
by planning lbr the drawdowns in stages, drawing down two reservo
recreation. and
other two by 2010. This phased approach would allow navigation,
further

be
hydropower users to develop alternatives in an orderly manner. Costs could
e the artificial
reduced by eliminating expensive studies and measures to improv
I lana estimated
transportation prograui and to maintain the four Lower Snake Dams.
contrast. Harza
that the aiinua I cost of dam breaching would he $75—S I 53 mil lion. In
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‘

report cone! nded that breach wig is an eflbetive way to
save
xpayers and electncitv ratepavers the expense of maintaining
and fixing dams, hoot
the retiion’S economy by S24 million, end the burden of
the Endantered Species Act.
protect Idaho water and restore economic balance.” The report
suggested that breach rig
the dams would he “an eflbciive way to restore fish runs to the levels
ofthe I 960s. w hen
75,000 adu It salmon

returned to Idaho streams and rivers,” and that, without breach
rig.
there isc1 “high probability’’ thai. Idaho salmon Will disappear.
According to the report,
breaching would save $98 ni lion per year in subsidies
to barge navigation, create a
healthy fishery producing S 150 million or ldah os econo my, provid
e another 598 mill on
in income for the Net Peree Fribe, and aid Idaho irrigation
by reducing or eliminating the
need li.r Idaho storage water to flush juvenile salmon to the
sea.

The SIaIe.vmLln report noted that the four Lower Snake reservo
irs produce just 5
liereent ot the Northwest’s electric power. which could be replaced at compe
titive prices.
The dams also supply

water to only thirteen heavily subsidized irrigators and provid
e no
flood control at all. Overall, the report estimated the annual costs
of breaching the dams
to he $509 million, while the annual benefits would he $692
million, a net benefit ofS I 83
million annually. The report concluded that ‘[c
livi lization lg by using the
experience of the past to make fife better fhr the next, genera
tion. With the advantage of
three decades of’ hindsight, it is easy to see that breaching would
put the North est hack
on track.’ Thus, the leading newspaper in the state of IUaiio
. not known for endor ag
extreme environmental pui cies, adopted dam hruaehine
as the most cost etteci \ e
solution to recovering Snake River sal mon. \‘i ost lciaIuIns
did not agree. a reminder that
salmon restoration efibris often are not the proulei of eeonon
ueally rational dec iSiOlis.”
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science.
and wildlife plan grounded on sound 37

wns on
To understand the economic implications of potential reservoir drawdo
ing agency, the
the Bonneville Power Administration, the region federal power market
il to perform a
group asked the staff of the Northwest Power Planning Counc
arios, including
“reconnaissance level” cost analysis. The staffanalyzed a variety ofscen
reservoirs and John
continuation of current operations, drawdown of the Lower Snake
wn that would take
Day reservoir to natural river levels by 2007, and a staggered drawdo
ofeach scenario
place between 2006 and 2018. The report determined that affordability
price of BPA
correlated less to the costs of reservoir drawdowns than to the market
power?K

iw

n..,..

.

.

..

•.x

.

tt hour),
lfthe price ofBPA power remains around 20 mills (1/10 cent per kilowa
term, whether the
the report concluded that “[BPA customers] will do well over the long
ez BPA would
five dams are drawn down or not” Ifmarket prices fall to 16 mills, howev
Drawdowns by 2007
lose about S50 million per year, even under current operations.
debt payment to
under a 16 mill scenario would produce losses less than BPA’s annual
then would yield
the U.S. Treasury, an average ofabout $200 million for twenty years,
scenario would cut
net benefits ofabout $80 million thereafter. A staggered drawdown
es ofabout $100
the losses in half during the first decade, then would produce net revenu
produce annual
million annually thereafter. At 20 mills, drawdowns by 2007 would
would reach nearly
losses during only six ofthe thirty-year study period, and net benefits
drawdown would
5400 million annually during the second decade. The staggered
annually. Thus,
produce a benefit almost immediately, aeraging around $300 million

-.
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not just the economic costs of natural river restoration of the Lower Snake
but also the
“net economic benefits” ofrestored river flows. The report defined net econom
ic benefits
as the economic cost to society a 11cr all costs are taken into account The Lansin
g report
concluded that, when all costs and benefits are considered, natural river flows
would save
$87 million annually. The report estimated that the actual current cost of
Lower Snake
dam operations exceeds $236 million annually, including operation
and maintenance
costs, salmon recovery costs, and navigation and irrigation subsidies.
The cost of
restoring natural river flows, on the other hand, was estimated at $149.5 mil
lion annually,
including the costs of providing replacement power, alternatives to
navigation, and
purchasing farmlands (to retire irrigation 4
diversi0
ons).

Although the Lansing report’s methodology was endorsed by the Chairm
an ofthe
University of Montana’s Department ofEconomics, it probably undere
stimated the cost
of reservoir drawdowns, as it did not consider a drawdown ofJohn Day
reservoir on the
Lower Columbia., and it assumed no flow augmentation would be necess
ary after the
reservoirs were drawn down. The Northwest Power Planning Counc
il’s independent
economists called into question the Lansing report’s conclusion ofnet econom
ic benefits
from dam breaching, criticizing its assumptions that SI 95 million could
be saved in flow
enhancement, monitoring, research, and habitat restoration costs; and that
replacement
electric power could be purchased for 1.6 mills. The advisory board conclu
ded that not
all ofthe $195 million could be saved, and that replacement cost power
would likely cost
around 2.0 to 2.5 milLs, increasing costs by about 50 percent, or around $65
million.”

Nonetheless, the Lansing report’s main finding remains intact: the net
econom
ic
benefits of the four Lower Snake River dams are less than their total operati
onal and
maintenance costs, associated subsidies to navigators and irrigators, and
fish and wildli ii,
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the costs of
economically significant for the four Lower Snake Dams. But even there,
maintenance.
river transport as a whole (including the costs of dam operation and
greater than for
ratepayer subsidies, and salmon mitigation measures) are actually
equivalent transport by rail or truck.”

stic about
The Gotublein Repori (1998). An economic report that was less optimi
Goodstcin
the economic savings associated with dam breaching was produced by Eban
Lewis and Clark
for the PEW Charitable Trusts. Goodstein. an economies professor at
and, using
College. reviewed the literature on breaching the Lower Snake River dams
ing the dams
conservative assumptions, concluded that the economic benefits of breach
Goodstein did
would be roughly equivalent to the costs oldam removal. Unlike Lansing,
m could be
not assume that all of the costs of the current flow enhancement progra
3’
saved.

—

—

—

—

including lost
According to Goodstein, the cost of removing the dams
and lost flatwater
electricity, extending irrigation pumps. lost navigation to Lcwiston,
ic
will range from $1224288 million annually. Most of the econom
recreation
ng elimination
uncertainties concern lost power sales. The economic benefits includi
and subsidies to
of dam operation and maintenance costs, fish and wildlife costs,
activities and
navigation, coupled with new revenues from free- flowing river recreational
would range from $1 16-S 193 million annually. Although
increased fish harvests
be “roughly
Goodstein concluded that the economic costs and benefits would
runs were
comparable,” he observed that if the “existence value” of restored salmon
y overwhelm a
included in the equation, the benefits of dam breaching would “clearl
hundred million dollars or so of foregone electricity.”’
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ios hut the market price of’ power.
U nder high market prices, B PA would
experience positive nd revenues under a
hsh recovery scenarios, including a five—
reservoir drawdown scenar
io (IL.. breaching the lour Lower Snake Danis
and dra\Viflg
down John Day reservoir). With medium market
prices, UPA would have positive net
revenues under all hut the most costly scenario
(dam breaching coupled with flows and
dam moW heal ions necessary to comply with
the C’ lean Water Act). Under low tiiarket
conditions, BPA would experience negative revenu
es under any scenario that
ineeaseU
its costs. The report indicated that, with financial
reserves ol 5300 mu lion, under a low—
market price scenario BPA could minimize the
adverse effects of drawdowns but not

eliminate defic
45
its.

——

—

The Council repoi assumed continuation o i’the numer
ous subsidies targeted for
elimination in the Lansing report. Funher, it made
no attempt to calculate benehits in
order to estimate net social benefits. Neverthel
ess, the report did indicate that a live—dan i
drawdown \vould be a ffordable under both the
high and mcdi uni market price scenard s.
Only under a persistent low market price scenario
wi i elm the report deseribec
as
very likely but possible’
would dam breach ng threaten BPA’s market
place
competitiveness. The Council reports conc
lusions were largely coriflrincn by
subsequent BPA briefing iper on hundi hg [he cost
of various lisli recovery

.

The Co/p.c 0/ bi,inec,.c Drop LLo/lo/1lic :lppeio
/tv “I 9i9,’.
The Corp 0
Engineers draft EIS on the Snake Rivei diinis kind
the
eiieeih on
u\ciiile salmon
migration included an liconoitiiu Appendix. which
was ihie product ol lie ‘‘l)ra\\ do\\ 1
Regional Economic Workgo iLip (1)1< E’vV
DR I \k’ esi i outed m lie economic effects of
maintain dig the dams on the Lower Snake as oppo
sec to hi cuchii ng theui.
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existing conditions. As
to suggest that there were no costs associated with maintaining
t system is hardly cost-free
several ofthe previously discussed studies indicate, the curren
requiring expenditures in excess of 5200 million annually.
—

economic effects of
According to the Economic Appendix, the average annual
” were minor, both
“maximum transportation” and “major system improvements
each alternative would
producing small estimated benefits over existing conditions. But
On the other hand, the
produce fewer wild salmon returns than existing conditions.
ted net cost of $246
Appendix estimated that dam breaching would produce an estima
estimated net costs would
million annually. due to power costs of $271 million. Those
ly, if the tribes’ prefenttd 0
decline about $40 million, to roughly S208 million annual
ed 6.875 percent rate)”
percent discount rate is employed, instead ofthe Corps’ preferr

.:._

-‘

value estimates for
The figures above do not include passive use (or existence)
to a free-flowing condition
recovered salmon runs or for returning the Lower Snake River
ed by the Goodstein report
(independent ofany effect on salmon populations). As predict
the other estimates of costs
discussed above, use ofthese existence values overwhelms
value associated with wild
and benefits. The Appendix noted that there is a passive use
widely: from a low of $66
Snake River salmon increases, but the estimated values vary
million. The estimated
million to a high of $879, with a middle range of $142-$508
. The Northwest Power
existence value ofa free-flowing Snake River was $420 million
ged the Appendix’s use
Planning Council’s board ofindependent scientists quickly challen
acknowledged that they
ofestimated recreational benefits and existence values: the board
were not accurate enough
might represent “best available scientific knowledge.” but they

.....

Electronic copy available at: https://ssrn.com/abstract=2213366

annual megawatts due to breaching (the estimated hydropower costs
from breaching
when compared to a baseline consisting of improvements in curren
t conditions the
environmentalists thought likely). The study. Going With The Flow:
Replacing Enesxr
From Four Snake River Dams, by the Northwest Energy Coalition
and the Natural
Resources Defense Council. concluded that the cost ofreplacement power
would amount
to $ I-$2 per 1,000 kilowatt-hours for 20 years (from 2002-21) if the
replacement power
was from gas and coal fired sources, and $1 -S3 per 1000 kilowatt-hours
ifreplaced by a
“zero carbon” scenario consisting of conservation and renewable resourc
es like wind.
The latter would produce no rate increase over the former it’ electric
prices are in the
medium expected range. and would be cheaper if prices are
high. Another
environmentalist-funded economic study concluded that morejobs would
be created than
lost under a dam breaching scenario: a net gain of over 3,000 new
permanent jobs in
commercial and sport fishing, operating new power plants and transm
ission lines, and
transportation and shipping.”

.

These economic studies indicate that dam breaching is aflbrdable under
the most
probable marketplace scenarios, even assuming continuation of the subsid
ies which the
Lansing report identified as amounting to $236 million annually.
In fact, both the
Lansing and Idaho Statesman reports expressly factored in the
costs of economic
mitigation, such as providing alternative sources ot’electricity, alterna
tive truck and rail
transportation, and alternative means ofwater diversions. Only ifimp
robably low market
conditions persist for extended periods of tinw is dam breaching
of questionable
aftbrdability. Even then, ifcurrcnt subsidies to irrigators andnavigators
were terminated
and placed in a contingency reserve, some $4.7 billion could be saved
within 20 years,
a substantial reserve?’

—

&
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(I/Dali? BreaIlilig

ued artificial

Even in a worst—case economic
unhkeiv scenario of low market conditions fir 20 years.
wou Id produce onl about
scenario for Northwest electric rates, natural river drawdowns
tly pay around 40 percent
a I 0 percent increase to Northwest ratepavers, who curren
average.
below the national 52

The Lao

decision.

or contin
The initial decision on whether to endorse dam breaching
operation oI’thc Columbia
transportation was NM ES’s reconsideration of its l3iOp on the
t to judicial review under the
Basin hydroelectric system in 2000. This decision is subjec
enting federal agencies on
Endangered Species Act, as are the decisions of the implem
continues to dominate the legal
whether to follow the NMFS opinion. Although the ESA
Act, the Clean WatcrAct, Indian
landscape, the Northwest PowerAct, the Federal Power
also a iTect the drawdown
treaty fishing rights, and the Pacific Salmon Treaty ecuid

the action”

Basin hydroelectric
E,4 Decisia,, ‘vJakim,’. NM FS’s 2000 BiOp on (of umbia
ize the continued existence Of
operations concluded that dam operations would jeopard
t alternative, which
listed Columbia Basin salmon without a reasonable and pruden
and habitat protection and
included a non—binding plan cmi improved hatchery operations
is a final agency action. As
restoration measures. A court can review this l3iOp, since it
ing on the agency proposing
the Supreme Court has made clear, a BmOp is viii ually hind
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Judie Marsh upheld a revised Bi()p, even though it tolerated massiv
e mortalities ot’
juvenile sal mon (up to
percent at’ sockeye and spring/sun nier ch nook and 1)9
ot lill chinook), and even though the judge expressed doubt about the
high level of
species risk NM FS chose to tolerate. The coLirt seemed influenced
by NM FS’s claim that
it \ as implement inc an ecosystem approach to salmon reco cr,
accoun
tine for
Competing ecological considerations like concern for other species. and
the fact that the
basin’s Indian tribes were not unanimous in chal lengine the revised BiOp.
54

NM 1S will surely have to defend its 2ti0() B:()p iii court on the basis of’
using
best available science, including consultation with state and tribal biolog
ists, not on the
basis ol economic savings. (‘loser judica ie ew ot NM! S’s
decision may he
lorlheoini ng it’ the tribes can show that the decision was made
without care

consideration of’ the t’ederal trust obligation to undertale :rotective
measures \vacii
actions threaten tribal treaty rights. But NM I-S’s biggest challenge nay he to
eon vi ice
a court that its attempt to avoid species jeopardy through rehance on a nonbin
d no plait.
implemented in large measure by non-1edera entities. coinpi es with
the ESA.

The F//cc-i of Oilic’i’ fcdc,’al .S1L1lOft’,. Like the ESA, the Northwest Poci Act
demands decision making on the basis ofbest available science. The Ninth
Circuit has
ruled that this standard,

along with another North\\ ci Po\\ er Act p ovisiomi calling for
improved liver flows tor salmon to meet “sound biological abiectv
cs.” requires “a high
degree of deference” to the biological advice of’ federal aix!
stale fishery agencies and

Indian tribes, The court exprcssly thrhade sacri 1’ici ng fish and wi 1(11 i I’e
goals iii pu ‘so it
of what the court termed ‘‘the lowest common denamiimai’r accept
able to pover
interests.” The 1 994 amendments to the Non
est Power Act salmon restoration
program called for season a! (irax\ Ui)v ns ol two oi the four Lower Snake
Ri er dams. but
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exceedingly poor, with high temperatures and low levels of dissolved oxygen. The
Environmental Protection Agency and state water quality agencies have identified the
water quality problems in the Lower Snake River and asked the Corps of Engineers, the
operator of the dams, to produce plans to remedy than. Failure to meet water quality
standards is a Clean Water Act violation, and environmentalists filed suit. The district
court of Oregon subsequently determined that the operation of the dams is in fact a
substantial cause of water quality standards violations. However it has yet to order the
7
Corps to develop and implement a remedial plan!

As federal dams, the Lower Snake River dan’s were congressionally authorized.
and therefore not subject to the licensing requirements of the Federal Power Act. But
their existence could have a material effect on the relicensing of the Hells Canyon
complex, three dams owned and operated by Jdaho Power Company, upriver from the
.
Lower Snake Dams (see map I. page 11). These dams will need to be relieensed shortly
as noted in chapter 11.

.—.•

-

Three of the more problematic hurdles Ldaho Power will face in getting its
projects relicensed are section 7 ofthe Endangered Species Act, section 401 ofthe Clean
Water Act and section 18 of the Federal Power Act. Section 7 will require a BiOp on
the efibet of the operation ofthe projects on listed salmon downstream. Section 401 will
require a water quality certification from the states stipulating that the operation of the
Hells Canyon dan’s primarily fbr power generation will meet water quality standards
applicable to the Lower Snake River. Both requirements could require substantial
changes in project operations. Section IX requires “t’islwiays” at licensed projects. as
prescribed by the Interior or Commerce Secretaries. The Ninth Circuit has recently

‘
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Indian Treaty Rights. As discussed in chapters 4 and 12. Stevens
and Palmer
treaty tribes have the right to take one-half ofthe harvestable fish
destined to pass their
traditional fishing grounds. an uncertain right to habitat protection forthe
fish, and a right
to sufficient water to carry out the purposes of their reservations. The
amount of water
reserved is also uncertain, but because the purposes of virtually all
Indian reservations
in the Northwest include allowing the tribes to continir their
fishing livelihoods.
sufficient water must be made available to support a tribal fishing
economy. These
instream water rights carry very early priority dates, probably “time
immemorial” rights.
trumping virtually all competing water claims under Western water
law’s “first in time.
first in right” principle.”

In Idaho’s Snake Ri’.er Basin Mjudication, all water rights to the
Snake River
and its tributaries are being determined in a massive adjudication involv
ing 87 percent
of the water rights in the state. The Nez Perce Tribe, and the federal
government on its
behalf, has made substantial instreain flow claims in support ofthe
tribe’s treaty fishing
right. These claims create substantial uncertainty for virtually every
water user in the
state, especially agricultural users who irrigate with water stored
in Upper Snake Basin
reservoirs. This uncertainty has not diminished in the wake
of the initial decision
denying the tribes’ claims, since the 5MM court’s opinion in the Nez
Perce water rights
case was filled with errors and ignored both precedent and bedrock princip
les of Indian
law, as explained in chapter 12. However, it is quite possible that the
Nez Pace would
reduce its claims forfiow augmentation to aid fish migration, which
in turn would reduce
effects on upstream diverters. in return for breaching the Lower Snake
River dams and
lowering John Day reservoir, since those measures seem to offer the
best opportunity of
restoring the tribe’s fishing economy. A settlement that promised restore
d salmon runs

—
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dams. Second, the Lower
approval. First, Congress would have to lund breaching (he
br navigation, irrigation and,
Snake Ri ‘er dams were authori,’ed by Congress
eliminate the navigation
secondarily, power ptnJioses. Breaching the dams would
iire, Congress \vOtikl have to
channel they create and the power they produce. Tlierel
produce (dam breaching would
approve retiring the dams and the navigation channel they
)
not necessarily eliminate irrigation

al to Indian water rights
Congressional approval and funding are usually essenti
water right claims to the Snake
settlements, so in approving a settlement of the Nez Pci-ce
While it might seem unlikely
River. Congress could also authorize breaching the dams.
congressional delegation came
that Congress would enact such legislation, if the regions
the irrigation economy ol
to realize that this approach is (lie hest way to siflguard both
to ensure relicensing or Idaho
Idaho and Eastern Oregon and Washington, as well as
l action would increase
Power’s Hells Canyon dams, (lie chances of congressiona
substantially. ‘

220—mile stretch of free—
Breaching the l.ower Snake Dams would create a
Snake’s confluence with the
f1o irig liver between the Hells Canyon Dam and the
ndent Scienti tic Group of the
(‘olunibia. In its Re/ui-u to 1/ic Ricer report, the Indepe
ing and enhancing the
Northwest Power Planning Council looked closely at protect
tion, the kill chinook ofthe Mid—
Columbia Basin’s onlystablcniainstem—spawnin popula
concluded that drawdowns of
Columbia’s undammed Hanford Reach. The scientists
bia would likely restore mainstem—
\‘lcNary and John Day reservoirs on the Lo\er Colum
population, since historically
Spawning populations as extensions of the I Ian fltrd Reach
ted large salmon populations.
the areas nos iiiundated by those reservoirs once suppor

Electronic copy available at: https://ssrn.com/abstract=2213366

ctioning as a core population that could reseed adjacent areas!’

Without the four Lower Snake Dams, it appears likely that
the fl\\ lv erealce 221)—
nile stretch of lree—flowin.i Snake River \VOLild replica
te the experience ol I.he now—
productive 40—mile stretch of’ the I Ian ford Reach. “or examp
le. in I 99i fslterv oiteiais
reported that upriver bright hill chinook, which historically
spawned in the Upper
Columbia Basin, had begun spawning in great numbers
in the lower river in sha
pools below Bonneville Dam because they found sin table habitat
there. It seems probable
that similar scenarios woLild be replicated many times over
in a free—flowing Lower Snc
River, which would be more than live times the sue of
the I lantord Rcaeh

Even ii a free-flowing ma instem Lower Snake River were ul
tima telv to prov ICC
little in viable habitat, it still serves as the gateway io ldaaos
Salmon and Cleurw aler
Rivers Basins. I listorical lv. the Salmon alone orovided
more than 40 percent ol the
spring/summer chinook produced in the entire Columbia
Basin, so basinwidc sal ii:oii
recovery plan can ignore the potential of this area, given Is iiislori
c abundance and sia I
pristine habitat, comprise ci largelyol’national forests and wilder
ness areas. ft seems clear
that restoring Snake Basin salmon must bea foea poi in
of any iable sal mon recovery
program.

—--

Rescuing Snake River sal mciii Il’om the edge of e\t net
on is now one oft he
fremost items on the nations environmental agenda. Tl e cx st
ne method of preserv iig
the salmon runs —barging and trucking juvenile salmon
around the dams
has tailed
for over two decades to stem the decline of die species. Consid
erable scientific evidence
suggests that the best way to recover Snake River salmon
is to breach the four I R’
Snake Dams aim dva\.vuo\\ n John I )II reserv on to rstui
e nat ural ii vet conil I oii and
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can be replaced by
the most highly subsidized transportation systems in the country,
izing restoration of
aflbrdable rail and truck alternativcs. Indeed, the legislation author
ic mitigation to
natural river flows on the Lower Snake could also provide for econom
al rail and mack
affected river transport interests in the form of improved region
in Indian water
infrastructures. Similar sorts ofeconomic mitigation are commonplace
rights settlements.”

Snake
Ifthe Lower Snake Dams are not breached, demands for water from Upper
Species Act,
Basin reservoirs to restore salmon runs in order to satis& the Endangered
One analysis
the Clean Water Act, or the Nez Perce’s water right claims will intensi&.
lose water under
estimated that some 400,000 acres ofirrigated agriculture in Idaho could
ent of federal
one flow augmentation plan. Settling this conflict through enactm
ng the fishing
legislation authorizing dam breaching offers the best chance of restori
sinailtaneously
economy of both the Nez Pcrce Tribe and the state of Idaho. while
legislation could
preserving irrigation in Idaho and Eastern Oregon and Washington. The
Canyon dams. An
also remove obstacles to relicensing Idaho Power Company’s Hells
-based tourism
investment in effective salmon restoration would revitalize Idahe’s fishing
to the state’s
and related industries. whicheould contribute $150 million annually armore
realities, they
economy. When regional aix! national politicians begin to understand these
breaching the
may be led to endorse the science, economics, and law that point toward
Snake River
Lower Snake Dams and lowering John Day reservoir as the only viable
salmon restoration plan for the 21st century.”
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ade oiler the first Columbia Basin ESA listings, there is enough
experience with that statute and its provisions to suggest that those responsible
for
implementing the ESA will avoid decisions that might jeopardize entrenched econom
ic
activities like navigation on the Lower Snake River. The coneept of using ecosys
tem
management to restore salmon runs, while hard to dispute in the abstract, amy provid
e
ample discretion for agencies to engage in what Professor Oliver Houek has referre
d to
as “polities with a strong flavor of law-avoidance.” allowing difficult decisions
to be
evaded or deferred. In the ease ofColumbia Basin salmon, ecosystem amnagement
plans
can also make it appear that serious salmon restoration strategies are being pursued when
in fact the existing activities that produee the lion’s share of salmon mortalities
are
allowed to continue.’
The COncept ofEcosysteni Manageinen?

The origins ofecosystem management can be traced to a 1932 nature sanctuary
plan by the Ecological Society ofAmerica’s Committee for the Study ofPlant and Anima
l
Communities, which recognized the importance of protecting both ecosystems and
individual species and argued for use of a core reserve/butter zone approach to natural
area protection that factored natural disturbances into management policy. Later,
managing to maintain ecosystem integrity became a core element of Aldo Leopo
ld’s
seminal book. A Sand County Almanac. But only a &w visionaries took serious
ly the
idea ofcentering natural resources policy around eeosysten until the early 1990s.
Then
Secretary of the Interior Bruce Babbitt adopted it as a means to ameliorate the singlespecies approach of the Endangered Species Act, which he claimed brought on
“train
wrecks” like the conflict between logging old growth threats and preserving northe
m
spotted owl habitat in the Pacific Northwest?
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I/it’

C m/inn/iu Bash,

monitoring

5
diversity; 4) management that uses ongoing research and data collection: )
Ii tv in the lice
that provides management with ongoing feedback: b) management flex ihi
cooperation among
of uncertainty through use of adaptive management pr wiples: 7)
S omyanizationa I
governmental entities and between government and private pail ies: )
I)) recognition ofihe fundamental ole of humans
changes in natural resources agencies:
policy goals.
in ecological processes; and 10) dominance of human values in setting

O,kin.v vJ E ovi’sl(’ui Maiiuc,iic’ii1 in

Columbia
The first real example olan ecosystem management approach in the
nistratioii’s response
Basin was the Northwest Forest Plan, which was the Cluiton Admm
tions ol tederal
to the I 9’0 lISA listing ot the northern spotted owl and ensuing injunc
and adjacent to
timber harvests. The plan, covering sonic 24 million acres both within
ng on a grand
the Columbia Basin, brought ecosystem management to federal land planni
scale

aims to
The heart of the plan is an ‘aquatic protection strategy” (AC’S) that
ecos sterns. The
restore and maintain the ecological health of watersheds and luiitic
y 2.6 mil lion acres,
AC’S has four main elements: I ) riparian reserves, consisting of roughl
to salvage
or about 1! percent oflands subject to the plan, where timber sales are linntcd
ves; 2) designated key
operations that advance ACS restoration and maintenance objecti
g: watershed
watersheds to serve as refuges for aquatic species. that limit road buildin 3)
in key watersheds
analyses that must precede developments iii both i’iparian reserves and
tion program to
to ensure that ACS oh jectives are carried out: and 4) a atershed restora
ch Council
irnpro e fish habitat. riparian habitat, and water quality. The National Resear

-I-
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\\iiteislied analysis. the linchpin of the
Northwest R>rcl Plan’s approach to
ecosystem management. iS a systemati
c procedure to c\ al uatc em rent ripaiiilfl conditions.
assess the eflbet of proposed activit
ies on the \va[emslled. institute monitoring flrO!ia
iUS.
reline the boundaries of ri parman resei es. anu
develop restoiat ion po jeeis. The in ida i
response of tile courts to the contenis of
the North\\ Csi I um est Plan was that hs
requirements are judicially enforceable and may
mlposc morestri igent requirements than
the I7SA. Federal timber sales must I herefhre mdepc
ndentiv satisfy both the ESA arid the
Northwest I ‘oresi Pia ii be fore proceeding.”

.

An even broader cale ecosystem ii pianuinv efloi I is
the Interior Columbia Basin
Lcosystem Management Project. which m ol e
some 7(1 million acres of Ibderal lands
east of the Cascade Mountains and
extending into \loititiii and Idaho, an area about three
ii mites larger than the Northwes
t I orest Plan eo c
I hi project was also prompted by
LSA litigation, which reLlumrei.m the lorest Ser
cc and Bureau of Land Managemiiciil to
subject previotisly approved land managciiient p1w
5 mo ESA consultation aberthe listing
s
of Snake River salmon. The consultation rcsulie
u in the establishment of iflterml
protections fbi salmon habitat and a prom se to de\
elop an ecosy stern—based management
strategy for all federal lands east of the Cascades.

Ifl I )97, two dra ft environmental impact staten cilis
were released on the project.
both of which devoted a great deal of attention
to aqtianc eCos\ sterns. But they were
attacked by environmentalists br failing to spee
il\ maiiageiileiit standards or identify
conservation reserves in which development acim\ itles
would he prohibited or curtailed.
I )evefopnieni interests. especially ura/ers and
logers. also opposed the project and
nearly succeeded more than once in convincing
( ongress to remove funding for it. its
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ever.
7
how
River
ELo.as1enI 7iJtiiugenien1 and the “7VO,7na/ii’e

is in I 996 br salmon
The National Research Council endorsed watershed analys
means

.

rshed analysis was an important
restoration. The Council suggested that its wate
use it combines habitat—inventory
of assessing cumulative effects of developments beca
ts over relatively large areas.
information with environmental—hazard assessmen
to successful watershed analysis,
However, the Council reported several barriers
interactions between physical and
including spatial and seasonal variability, dynamic
rshed, and local sensitivities of each
biological processes, unique attributes ofcach wate
fhc report recommended habitat
watershed and stream reach to management practices.
ining conditions that provide some
restoration and rehabilitation to reestablish self-susta
01’ the ecological requirements of salmon

ch to salmon restoration was
A more concrete ecosystem management approa
il’s independent scientists in I?euirn io
proposed by the Northwest Power Plannine Cotinc
chapter 13, the scientists charged that
the River, also released in 1996. As discussed in
uate conceptual foundation and
the Cotincil’s t]sh and wildlife program lacked an adeq
which emphasized the importance of
proposed an alternative normative river approach
logical
sses needed to sustain salmon populations, not techno
restoring ecological l)r
The report focused on restoring a
substitutes like hatcheries and aiti ficial transport.
and maintained by natural physical
complex network of interconnected habitat, created
between habitat, environmental
and biological o’ss. Ii also emphasized the linkage
diversity, and salmon lil history diversity.’
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to minimize these effects. The normative river they espoused
was not, however, a
natural, undeveloped river, as they took pains to clan
fy:

f(j

JS4 Lisiinus

It does not imply that we must return to a
pristin
e.
pre—development
state. It requires that we learn the critical features
of ecosystem and
salmon perfornmnce and then strive to manage
our cultural features
(hydropower, irrigation withdrawals, navigation, flood
contro etc.) in
l.
ways that more closely approxi nate those norma
tive
features. V
[iat we
1
actual lv do will depend on where the actions
are
to he taken and what
amount of’ alteration has already taken place
I leadwater spawning
areas can be left pristine. Storage reservoirs already
in place can he
managed by reregulating to achieve normative feature
s
by
providing
more normal seasonal cycles of how and
temper
ature.
Mainstem
reservoirs can be managed to provide habitat, including,
in some cases,
drawdown or removal of some dams. Areas
presently exhibiting
normative conditions that are producing salmon (such
as
the
Hanford
Reach) can be made into refuges. Mainstem
proiect
s can he
designed and operated to more closely mimic key
ftatures of the
normative river, such as reregulation of flows
to stabilize daily
fluctuations in flow that allow food web development
in shallow water
habitats.

I:covi’siein Management as a De/i’i,se n’ Cunipk’,iient

—

The threat of hSA restrictions has clearly been a
principal motivating force in
energizing widespread interest in ecosystem manag
ement. The paradigmatic e\unmpfe
of this phenomenon is the development of the ( )regon coho
plan. which later evol ed into
ihe Oregon salmon plan. The state dc eloped this
plan in a vain attempt to ward off a

—-
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removal regulations convinced NMFS not to list Oregon coho in

1997.”

ged by a number
This decision not to list Oregon coho was immediately challen
agreed with the
of environmental groups. In 1998, the federal court in Oregon
listing, because it was
environmentalists that the plan was not sufficient to avoid an ESA
liSA requires “existing
based on promises of future regulatory measures, whereas as the
enforceable measures.
regulatory measures.” which the court interpreted to mean current
based on a patchwork of
The court therefore refused to allow NMFS to defer a listing
ions, and volunteerism.
existing. largely unen forced state laws, promises of new regulat
liSA.’
’
2
The court’s ruling convinced NMFS to list Oregon eoho under the

may still have
Although the Oregon plan was unable to prevent an ESA listing, it
4(d) of the Act. That
a role in implementing the liSA. due to the effect of section
which species listed as
provision authorizes regulations prescribing the conditions under
statute. Through section
“threatened” under the liSA may be taken without violating the
certain activities resulting
4(d) rules, states and even localities may retain control over
recovery, although
in “takes” of threatened species. thereby gaining a role in salmon
and Washington have
NMFS must approve of these efforts in its 4(d) rules. Both Oregon
(d), although that
developed state salmon plans which NMFS mayapprove undersection4
ed regulation of private
is not certain as of this writing. Both states promise improv
enforcement of existing
timber harvests under state forest practices statutes. increased
s problem is that state
environmental laws. and various restoration efforts. An obviou

by the court in 41w,
As noted in chapter 9. the listing ur( Innjm cohn ias struck dovm
2003). I lowever. as suggc’.icd there,
fltllry Allkinc r. lCnnas. 2001 WL 110(15 ICkI (U. (It. Sept 10.
in datn,pha.izc reprnducti’e isoladion.
‘cMFS could remedy the problem II) rdelinfriu its ESU concept
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ighly uncertain.

Maiiagcinen! and .Iudiciu/ Rerit’ii

For spec es listed as “endangered’’ 4t d) rules cannot author
ize takes, although the
federal consul tat ion process and incidental take pernu Es
under section 10 ol the ESA nay.
Private activities subteci to kdcral approval may be ant
hoiized through incidental take
“statements approved as part of the consul tat ion process
Pr vate activities not subject
to federal approval may he authorized by incidental take
pL’rniits, which, as discussed in
chapwr 9. remre the preparation ul habitat conservat:on
piins. like those being prepared
by twO \‘I id—Columbia public utility districts concerning the
operation of their dams.
Ecuvt’s/ei,i

One of the first uses ofecosystem management in the cont
e\t of Columbia Basin
salmon concerned a challenge to NMFS’s revised
BiOp on hydroelectric system
operations. As discussed in chapter 9. alter NM ES sater
ed down the provisions in its
1995—99 Bicp, a coalition ol environmental groups
challenged it as being inconsistent
with the ESA. parti eLilarly its heavy reliance on truckin
g and barging juvenile salnion.
But Judge Marsh, who only three years earlier struck doss
n a NMES BiOp as itibi trw y,
management claims.

this time upheld NM ES’s l3iOp in paifl on the basis
of ecosystem

NM ES maintained that its artificial tiansporlaliomi pmgra
mn was necessary to
conduct an e>penment comparing the survis al rates of
tn:nsp uted fish with those Ic It m
the river to migiate The agency also noted that ot he:
speies. like bul trout and
sturgeon, might be adversely affected by the higher riser
flows the envmmonnicntal sis
were seeking ftr salmon. These ecosystem nianaoenent
claims seemed to convince
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review occurs
A more therapeutic effect of ecosystem management on judicial
requirements, since
where there is a discrete ecosystem management plan, with specific
ctive of requirements
the courts have ruled that those requirements must be met irrespe
Umpqua timber sales
imposed through IESA consultation. That is one lesson from the
rds contained in the
case, where the court enjoined the sales for violating standa
consultation. The
Northwest Forest Plan, even though NMFS approved the sales in ESA
management plans;
ESA therefore does not trump requirements imposed by ecosystem
In lhct. in the Umpqua
instead, courts will separately enforce both sets of requirements.
tem management
case. the ESA process became the means to enforce the ecosys
5
requirements of the Northwest Forest Plan.’
The Ba.dnwide Sethuon Strategy

I

•b.

‘4

breaching the
In 1999. with several scientific studies pointing to the efficacy
Engineers released a
Lower Snake River dams in salmon recovery, the Army Corps of
compared breaching
Lower Snake River draft environmental impact statement (EIS) that
on the Lower Snake
those dams compared with other ways ofimproving salmon passage
ed in chapter 13.
River. An appendix to that draft US, the A-Fish Appendix., discuss
River salmon than
concluded that dam breaching was more likely to recover Snake
er, the A-Fish
leaving the dan intact and maximizing artificial transport. Howev
the probabilities
Appendix also noted that there are enormous uncertainties about both
although some of the
ofsuccessful fish recovery and the time available to accomplish it,
ies, experiments,
uncertainties might be reduced by a five- 10 twenty-year program ofstud
“dUThrential delayed
and monitoring. The report specifically recommended studying
river due to barging and
transportation mortality,” or delayed fish ,nortalities in the lower

-
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NMFS began altering the conclusions in the A-Fish Appendix almost
immediately. Just four months after its release, in August 1999. NMFS scienti
sts issued
a draft “cumulative risk analysis” (CR!) as an addendum to the A-Fish Appen
dix. The
CR) reviewed activities other than dam operations adversely affecting the
salmon runs,
including hatchery operations, harvest controls, and habitat destruction.
Expanding the
focus to consider many sources ofmortalitythroughout the salmon ecosystem
opened up
options beyond just dam breaching or continuing artificial transportation
. For example,
the CR1 claimed that breaching might not be necessary to recover springlsumm
erchinook
if improvements in habitat protection and hatchery operations were made.
The increased
options produced from evaluating hlropower, habitat, hatcheries
and harvest
management as an integrated system were so welcome that the CR! approa
ch quickly
evolved into a federal “all-H” approach (after 4-K clubs objected to its being
labeled the
“4-H” approach).”

In November 1999, nine federal agencies, including NMFS. released an “all-H”
working paper that laid out a series of alternative strategies. The agenci
es offered no
preferred alternative, merely a sampling of possible “integrated alterna
tives,” two of
which involved dam breaching, two of which relied on continued barging
and trucking.
However, the U.S. Fish and Wildlife Service broke ranks with the other
federal agencies
and called for breaching the Lower Snake River darns as the best way
of avoiding
extinction of the Snake River runs. But the other federal agencies
endorsed an
“aggressive” habitat protection option. which the CR! claimed would have
a high
potential for contributing to salmon recovery, although requiring “significantly
increased”
land and water use regulation by states, localities, tribes, and the federal
govcrnmem.
Environmental and fishing groups and Indian tribes claimed that this new
“ecosystem
approach.” while theoretically sound, had the etiect ofdiverting attention
from the dams,
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wide
Not surprisingly, it was the “all-il” approach. now denominated the “Basin
Federal
Salmon Strategy.” which was approved by the coalition of federal agencies (the
hydroelectric
(‘aucus) in December 2000. as a complement to NMFS’s BiOp on
ide strategy
operations. discussed in chapter 9. In fact it was reliance on the basinw
produce
which fueled the BiOp’s conclusion that hydroelectric operations would not
enting
jeopardy to listed salmon in 2001-2005. The strategy’s stated priorities implem
biological
actions with I) the best chance of being implemented. 2) the most predictable
allowed the
benefits, and 3) the broadest benefit to the greatest range of species
breaching
Federal Caucus to look past the conclusions ofthe A-Fish Appendix about dam
devised a
being the best recovery option for Snake River salmon. Instead, the caucus
all major
strategy which emphasizes a series of perfonnance standards concerning
sources of salmon)’

The centerpiece ofthe basinwide strategy is protecting and restoring tributary and
federal
estuarine habitat through sub-basin plans. improved salmon habitat protection in
tion
land management, creation ofmore natural habitat areas along reservoirs, and restora
non-federal
of estuarine habitat. Many of these measures are under the control of
“ofihite
agencies, so one effect of the strategy is to shift recovery responsibility to the
g of
mitigation” efforts of state, local, and tribal governments. Whether this shiftin
y also
responsibility violates the Endangered Species Act is open to question. The strateg
still
promised hatchery reforms to minimize adverse effects on wild salmon, while
ms as a
providing fish for harvest, and use of supplementation and broodstock progra
limited
“safety net” to avoid extinctions. The strategy’s harvest measures were largely
vity of
to capping harvests at existing levels and making an effort to increase selecti
species.
°
harvests to decrease incidental takes of listed 2
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proved

Snake River t1o s. and a flood control study
were left
extremely vague. The strategy promised science—based, peer—review
ed evaluations of
perfomii.tmmce at. three, five, and eiuiit—vcar nterviIs and ill reopen
the darn breachIng
question ii progress is inadequate or the Snake River populations 1
decline.”
’

One niiuht suspect that the real reason for the federal agencies enthus
iasm for
the basinwide ecosystem approach is that it seemed more politically
Palatable than the
darn breaching option. Since darn breaching would have to be author
ized by Congress.
and since

powerilil U.S. Senators, like Senators Slade (iorton (since retired) and Gordo
n
Smith. declared themselves to be ‘adamant and inflexible opponents”
of dam breaching.
there may have been political wisdom in designing a recove
ry strategy around
maintaining the dams. however uneconomical they may actually he.
Given the great
sementi lie uncertainties involved in salmon recovery, and the deferential
judicial review
likely to be accorded to an ecosystem—based recovery plan. the 2000
NMFS l3iC)ps

—

emphasis on making improvements in non—hydroelectric system
sources of salmon
mortalit, hi Ic retaining the Lower Snake Darns, certainly made politic
al sense
even
it’ the result increased the risk of extinction. ‘\l ES has been
willing to subordinate
biological needs to economic concerns in the past, and ii may have
done SO again.
21

The Tribal Eros isicn, A’fai,aie,neni P/an

The F3asinwide Salmon Strategy, which rc(1,eee a resioralion program
to bout
rescue Snake River salmon and preserve the l.ower Snake Ris er Darns,
stands in sharp
contrast to the I 0)5 proposal made by the ( ol umbIa Nasi n tribes
with Stcv eiu Treaty
fishing rights. (See map 7. page ?.) lhc tribes plc] ‘osce an CcOs
steiiu—baseu salmon
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and streans of the Columbia Basin: 2) emphasize restoration strategies that rely (in
natural production and healthy river systens; 3) protect tribal sovereignty and tribal
rights; and 4) reclaim the anadromous fish resource for future generations. The tribes
established two means of achieving these goals: halting the decline of salmon
ville
populations within seven years and increasing adult salmon returns above Bonne
of
Dam to four million fish within twenty-live years. The plan also included a series
river
shod-and long-term measures for improving salmon survival, including increased
drawdowns?
flows and permanent reservoir 4

—

,.

\ •:

.:

•:.;

With respect to river flows, the tribal plan did not call for fixed flows based on
stic
particular cubic feet per second. Instead, apparently on the belief that it was unreali
to set flow targets because of a lack of stored water in the tipper Snake Basin and
restrictions on Dworshak reservoir, the tribal plan included a volume of water. based on
acre-feet. to be set aside for fish flow augmentation as follows: one to three million acreir;
feet from Upper Snake Basin reservoirs; AS million acre-feet from Brownice reservo
et
and 1.5 million acre-feet from Dworshak in the spring and another one million acre-fe
the
in the sumna.’r. These amounts would be made available to fishery agencies and
tribes to maximize fish benefit, similar to the Northwest Power Planning Council’s water
budget. On the Columbia, tbe tribal plan called for sliding-scale flow levels in the spring,
and
ranging from 220,000 to 300.000 cubic Ibet per second, similar to the fishery agency
tribal recommendations to the Council in 1981. Over the long terni, the tribal plan sought
flows that ivould have existed prior to water
to achieve “mean historical flows”
resource development-— during the ju enile salmon migration period, and reductions in
daily and hourly flow fluctuations. These fluctuations are largely due to peak power
operations.”

.W*Q
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n can continue. In the long run, the tribal plan called for one
ofthree drawdown
plans, including one which would draw down John Day and
all ofthe Lower Snake River
dams to natural river level, essentially breaching the dam
s. The tribes expected juvenile
salmon survival rates to increase four-fold under this long
-term 2
plan.
’

The tribal plan called forendingjuvcnile transport by truck
and barge altogether,
consistent with its goal of keeping fish in the river. The
plan also endorsed the use of
hatchery supplementation to combat “fragmented and decli
ning” fish populations, at least
“where other remedial actions cannot be implemented quic
kly enough or on a scale that
is large enough to halt further population losses.” The tribe
s advocated supplenmntation
techniques simulating natural conditions and managing natu
ral and hatchery fish groups
as one gene pool. The goal of the tribes’ suppleme
ntation program is to establish
naturally spawning salmon runs, not simply to main
tain harvest levels, as current
hatchery operations do. The tribal plan outlined hatchery
goals foreach sub-basin above
Bonneville Dam. with an emphasis on reintroducing salm
on to areas from which tlty had
been extirpated. The tribes considered hatchery suppleme
ntation to be “an indispensable
part ofany restoration plan.” They claimed that any gene
tic concerns can be effectively
managed— a contested conclusion— and maintained that
“the increasing likelihood of
species extirpation is in fact the far greater genetic 17
risk.”

The tribal plan blasted the approach pursued by NMFS unde
r the [!SA. attacking
NMFS’s faiLure to “articulate a clear jeopardy standard”
and the agency’s failure “to give
due weight” to the tribes’ and state fishery agencies’ recomme
ndations. The tribes alleged
that the 1995-99 ESA plan failed to meet both survival and
reentry standards for Snake
River spring and till chinook, while the tribal plan wou
ld achieve survival and recovery
of both. The tribes even questioned whether NMFS shou
ld have an active role in
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e as taxes and the internet.
Ecosystem management now seems as inevitabl
focused only on the Columbia l3asin
Twenty years ago. the Northwest Power Act
etiects on salmon. Today. that single—
hydroelectric system and attempted to reduce its
equate and incomplete. It is certainly
issue approach has been widely repudiated as inad
necessary to salmon recovery, and that
true that focusing on the entire salmon Ii cycle is
restoring spawning habitat is doomed
any approach that does not include protecting and
perilots to salmon, especially in the
to failure. But not all life cycle stages are equally’
authorized hydroelectric dams to
Columbia Basin, where the I 99599 NMFS BiOp
“harvest 0 to 90 percent of juvenile salmon.

gh to have been employed
Ecosystem management is a concept malleable enou
ram, a two—decade old experiment

many advocates of ecosystem management.

prog
to justify continuation of a barging and trucking
ept became a central justiflcation br a
with no proven value. Subsequently. the conc
hydroelectric operations, including
basinwide recovery stnitegy built around existing
thoLigh those dams are biologically
maintenance of the tour Lower Snake Dams, even
any plan that focused exclusively on
disastrous and economically marginal. Ob’course,
likely inelTective. But to crati a plan
the removal ol’these dams would be incomplete and
ng the existence of Snake River runs in
around the dams continued existence while riski
ept a defense to status quo operations.
the name of ecosystem managenwnt makes the conc
s. This is a result that would surprise
which are contrary to sound biology and economic
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Stevens and Palmer treaties, the wild salinon runs of the
Columbia Basin have been
reduced by )) percent .S ome salmon inns have gone extinct: nearly all ot the others
are
now listed under the federal kndangered Species Act.

—

Its sometimes said that the plight olColuinhia Biisin Saliflon in the 20th century
reflected society’s chanuing values: from valuing salmon on lv for harvest to
valuing
hydropower, flood control, and navigation more than sal mon to
at the centLiry’s end
questioning the choices of earl icr generations. The h istorica record does not suppor
t
the perspecti\’e that sal non po
1 icy has mirrored soctal \ alucs. however, at least not in a
deliberative manner. No responsible governmental entity ever declared that ColLimhla
Basin salmon had to he sacrificed in order for civi Ii zanon to progress. On the
con irarv.
over the years there have been renea ted promises that the march of civilization
was to
occur simultaneously with harvestable runs of (‘olumba Basin salmon. In tvnicui
American fashion the Pacific Northwest was to have it
all
developed rivers and
harvestable salmon runs without sacri lice or compromise:

’ Pio,nrvc’.c
1
T/i

—

lile first p.omise concern inc salmon was made in the c50s Ireanes \\ ii the
Indian tribes, who were promised that they could m:nniain their fishing livelih
oods n
return for ceding to tile federal government O\ er 60 nil lion acres in one of the
lai’eci
peaceful real estate transact ions in L .S. history. I h s first n olnise
the bedrock of
white set tleinen i of [lie Pacific \ orIh\vest
las beci honorcu only in the breach. The
tribes have not received the basis of the bargain for winch they gas e up so niucli.
3
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stocks of wild and hatchery fish. Worse, them is now considerable evidence that
hatchery fish crowd out wild fish through competition for scarce food and habitat and
produce damaging genetic effects. The allure of having salmon without protecting
illusion.
salmon habitat of having dant and salmon was another false 4

—

—

Restoration efforts, which began in earnest two decades ago with the enactment
ofthe Northwest Power Act, have produced many plans, new institutions, litigation, and
lots of optimism but few spawning salmon. But the restoration attempts were halting,
compromised plans built around maintaining a status quo that favored electric users,
navigators, and irrigators groups that one court retbrred was “entrenched river users.”
Even as the Northwest Power Act program gave way to Endangered Species Act
consultation, the ensuing plans were premised on maintaining the status quo as much as
possible. or what the same court called “the lowest common denominator.” This meant.
for example, continuation of an artiticial transportation program that, like hatcheries,
even after more than two decades of thc
could show no discernible benefits
experiment The promise of real salmon restoration remains elusive?

—

—

-I

Other promises, like the Pacific Salmon Treaty’s promises of reduced salmon
,
interceptions and chinook rebuilding, the Clean Water Act’s promise of fishable waters
and the Indian treaty promise of not leaving the tribes with empty nets, remain inchoate,
unfulfilled. They apparently will requirejudicial enlbrcement. unlikely in the case ofan
international agreement and uncertain in the other cases. A surprising promise, the
Federal Power Act’s promise of “fishways” at federally licensed dams. may prompt dam
removals as it has in the case of the Condit Dam but those are likely to at’feet only
a tbw dams cm Columbia Basin tributary streams. While perhaps significam in terms of

..
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other plans have been able to defeat this measure, at least so far. Instead, the
region
committed to an “ecosystem management” approach, which, while considering
all “four
il’s” olsalmon mortalities— the hydrosystem, hatchery, harvest, and habitat
had the
effect ofdeflecting attention from the chief source of mortalities in the Colum
bia Basin:
hydroelectric development and operations. The upshot maybe more extinct
ions
ofSnak
e
River salmon, as those species might be considered to be on life support. with little
time
left. If extinctions occur, unlike earlier extinctions which arguably were unkno
wingly
countenanced, these extinctions will be the product of much more willful choice
s: the
Snake River salmon will have been sacrificed to maintain a seaport in Lewist
on, Idaho?
77w MPrIh,v

If the region is ever to establish a viable salmon restoration program
for
the
Coluntia Basin. at least eight myths must be recognized and overcome. First, althou
gh
there is now widespread recognition of the myth that hatcheries can compe
nsate for
salmon habitat lost to dams and other river developments, about 40 percent of salmon
restoration money in 1999 was spent on hatcheries. There may be a role for hatche
ries
in a viable Columbia Basin recovery plan. but if there is, hatcheries will not eonsun
t 40
percent of total expenditures. And hatchery expenditures almost surely will involv
e
something patterned after the tribes’ supplementation plans. which are design
ed to restore
naturally spawning rum, not just maintain harvests, and to have as few advers
e etTeets
as possible on spawning salmon while in fact promoting spawning.”
-

—

Second, an accompanying myth
that the cfli.’cts of development can be
overcome through artificial transport ofjuvenile salmon remains a central elemen
t in
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ng Council in
recognized by the independent scientists of the Northwest Power Planni
continue
1996. but was lost in the National Marine Fisheries Service’s 2000 decision to
to rely on barge and truck transport as a key element of salmon recovery.’

—

Third, there is the myth that salmon recovery will require a return to a piting sd It
development river, a “wilderness servitude,” as one court put it. The only renatin
k of the
sustaining salmon stock in the Columbia Basin is the Hanford Reach fall chinoo
stretch of
Mid-Columbia. While it is true that the Hanford Reach is the last undamnied
flows in the
the mainstem Columbia and Snake Rivers, it is hardly a “natural” river. The
artificial
I lanford Reach which have allowed salmon to thrive are the product of an
ia FERC
environment, albeit one created with salmon in mind. The Mid-Columb
ention,
settlement agreement. which governs those flows, was the product of years ofcont
for
litigation, and administrative proceedings. That agreement ought to be a model
Lower
creating a viable flow regime in other parts of the Columbia Basin, especially the
is a myth:
Snake. The notion that salmon require a pre-development. natural river
scientists
recognizing that myth. the Northwest Power Planning Council’s independent
functions
called for the creation of “normative” river conditions restoration of river
without
within the existing developed river that would promote salmon recovery
benefits.’
dismantling all development and its 0

—

r
Fourth, the myth that science will make decisions easy is widespread. Senato
ry spending
Gorton of Washington believed that more science would rein in fish recove
require
under the Northwest Power Act, so lie had Congress amend the statute to
ries
scientific review. But scientific review showed that technological fixes like hatche
expense.
and transportation would not restore the fish runs and helped to reveal their
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logical science but political science. The science needs to be separated from the
pol cv, as much as is possible, so that the public is fully inlormcd of the basis for
dec is ions.

Fifth, the myth that the ESA is a draconian, anti—developmental statute remains
widespread. despite the fact that the statute has al be. cc NM F S to sanction continual
ion
olartihcial transportation ol juvenile salmon instead ol repairing salmon habitat. In fact,
the ES A’s recovery plan fur Columbia Basin salinoit is less protective ol S pawnine
sal mon than that ol the unen furced pltn’is ot’eilher the North\\ esi Power Planning
Council

or the Columbia Basin tribes with treaty flshing rights. It is true that the ESA
occasionally blocks some de\ clopinents. like the Inland Land irrigation proposa:
(discussed in chapter 9), but to suggest that the “ESA blockH all development,’ as
one
I
recent analysis concludes, is qLute inaccurate Actually. the ESA has su h’ficient flc\lbt

to have authorized timber harvests that would dairiace Lnipqua Basin salmon hab:tat
(subsequently forccloscd by the Northwest Forest Plait, also discussed in chaptcrQ) LSA
consultation also rat ijed dredging the Lower Coi t:mbia River to deepen the nv
c: S
navigation channel subsequentlv blocked by slate vatcn ouality coticerns). despite
the
fact that the health oh’ that estuary is a prime reason diat \.\l PS’s scientists suggested tImi
breaching the Lower Snake Dams would not by itself’ leco ver Snake River salmon. In
short, the ESA is hardly draconian in implementation and !‘recpleni lv reaches resuil
that
are quite sensitive to economic 2
interests.’

A sixth myth is the idea that the rcstorat:un of Columbia Basin salnior is a
regional issue \\arrant:ng a regional solution. The nu::oit that \ortiiwesterner should
be left to solve the salmon p01)1cm has wide cLirreilcy :imoile regional politicians because
it essentially means that they should resolve the issue. But ( oluinhiti Basin stihiticin
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fulfill international treaties. Calls for a regional solution are usually code phrases at
discounting these legitimate federal interests.”

—

—

Seventh, the rise of ecosystem management as the recovery plan of choice
contains the seeds of its own myth. It is certainly true that any program of salmon
restoration needs to account for all of the “H’s”: adverse effects from hydroelectric
operations. harvest, hatcheries, and habitat damage. But if ecosystem management is
used tojusti& continuation of trucking and barging salmon the apparent antithesis of
the concept is revealed to be so malleable as to be without
an ecosystem approach
substance. Lf ecosystem management% chief function is to reduce the likelihood of
searchingjudicial review, as in the case ofNMFS 1995 BiOp on hydroelectric operations,
it is hard to see how salmon will benefit. The new “all H” approach trumpeted by NMFS
in its 2000 BiOp seems designed to deflect attention from the salmon mortalities
produced by the hydroelectric system, where the lion’s share of mortalities occur. By
diverting attention away from hydroelectric mortalities to habitat concerns, where states
are responsible for most land and water use decisions, the federal government redirected
attention away from itself While an ecosystem perspective to salmon recovery is hard
to criticize in theory. in practice it could produce a recovery plan which is badly
misdirected.’
4

Finally, the sonrtimcs-mentioned notion that the Columbia Basin salmon
problem could be solved ifthe stakeholders could just talk among themselves is another
myth. This idea was tried and found wanting in the “Salmon Summit” of 1990, but it
continues to be discussed as if it might produce a viable solution. Such conversations
might get the parties to know each other’s representatives better, but these conversations
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Making predictions about the future is a hazardous
enterprise. The current
Endangered Species Act status of the wild salmon of
the Columbia Basin is the fruit of
more than a century of unwise policies, and it will not
be remedied quickly or painlessly.
The failed efforts of the Mitchell Act, the Lower
Columbia Fishery Development
Program, the Lower Snake Compensation Plan, and
the Northwest Power Act, ought to
counsel against expectations for a quick fix under the ESA
. Tn fact, experience with ESA
implementation since 1993 suggests that there will be
no dramatic changes in the fortunes
of Columbia Basin salmon.

Still, much has been learned in recent years. Perhaps
the most important lesson
was from the Northwest Power Planning Council’s
1996 report, Relurn in Ike River,
which counseled that the mainstem Columbia and Snake
Rivers should not be thought of
as merely transportation corridors but should be considere
d potential spawning grounds.
as they were before the dams were built. This did not
mean, according to the scientists
who authored the report, that all the darns should be remo
ved. But they did suggest that
some reservoirs should be lowered to pennit spawning
in historic mainstem spawning
areas. The idea would be to attempt to replicate pre-d
evelopment conditions in as many
areas as feasible in light of the developed river.”

The “normative river” endorsed by the scientists
in Rentru in the River is a
worthy model fir the 21st century. The way to impl
ement this vision is to decide what
is feasible by determining what is atIbrdable. But
what is atIbrdable in terms of
remaking the Columbia Basin into a fit place for salm
on spawning must begin with an
examination of the costs of current operations. Reliable
estimates exceed S200 million
annually, including the costs of current salmon trans
portation program. Economic
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y costs less than two years of their
If breaching the Lower Snake Dams reall
t to be (he cornerstone ol any serious
annual maintenance costs, their breaching ough
g would create a free—Rowing Snake River
Snake River salmon recovery plan. Breachin
than the Mid—Columbia’s I lanford Reach.
ofover 220 miles, more than rye times longer
now spawn .A\s he regional director
where the basin’s only self—sustaining salmon runs
terms ofbiologv the breaching alternative
for the U.S. Fish and Wildli fo Service stated, in
is clearly superior: “a no bra iner.

—

be sufficient to recover the salmon
Breaching the Lower Snake Dams may not
comply with water quality standards,
runs, however. The liee—l1owing river mus still
re that they meet the Clean Water Act’s goal
which themselves must be scrutinized to ensu
complete overhaul: where hatcheries arc
of fishable waters. I latchery practices need a
should be discontinLied. and the money
adversely affecting wild stocks, they
supplementation plans, on the other
reprogrammed to habitat protection. The tribes’
ning salmon while avoiding adverse effocts on
hand. which are designed to proluce spaw
monitoring and evaluation. 1—larvests also
wild stocks, ought to proceed under careful
itoring and evaluation. But it ought to he
should proceed on the same basis ofclose mon
red the longest and most severe cutbacks
recognized that tribal harvesters have suffe
since I 964, and no harvests of spring chinook
no commercial harvests olsLiminerclnnook
e settlement of the PaciRc Northwest was
since I 977-—and that the basic premise of whit
ihoods, a promise lorgotteil for most of
that the tribes would maintain their fishing livel
the past century.
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farms
and the political power of a narro group of
economic interests to resist changes to the stat us rflio. Columbia
l3asi ii salmon have heci
sacrificed bar much more in the past. The pity is that the’y are
now being sacr iced i
Iiitle.

SO
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other than salmon. Few
species are us prized as salmon in the N,orthwest.
although there may be some. But the
more than 20—year effort to restore salmon runs,
largely unsuccessfiu] thus lhr despite
Indian treaties, federal statutes, an international treaty,
numerous scienti lie and economic
studies, and a growing wave ol lilieation, counsels
caution, not Optimism. It is much
more difficult to restore a wildlife species which has
suffered long—term decline than to

protect one from prospective harm. Restoring a species
whose decline is due to activities
with apparent economic benefits is even more daun
ting, perhaps beyond what can
realistically be expected from policymakers

The deselopmenl ofColumbiu Basin streamliows
for hydropower, floodeontroL
navigation, and irrigation crippled the basin’s salmon
runs. Rut there was never any clear
intent to destroy the salmon resource. In fliet. the
operu1i e assumption was that the
region could have both developed rivers and harv
estable salmon. a myth that could persist
only as long as hatcheries could be viewed as viable
substitutes for the habitat lost due
to the dams. By the time that the notion that one techn
ology could compensate br the
adverse etThcts of another fell into disrepute in the
I 9QOs, it was very late in the game.
The weight of history had coalesced around a develo
ped river ot dams, barges, cheap
electricity, and irrigated agriculture. That these
activities required enormous federal
subsidies was less significant than that regional econom
ic interests had come to rely on
the developed river. These settled expectations
seemed to matter more than the best
available science about how to recover the salmon runs,
even toa suppusedlybiolouicallv
oriented agency like the \ationa I Marine Fisheries
Service.

The \ortliwcst Power Acts call tom parity between
lwdropuwer operations and
salmon migration reflected the optimism of I t)f4p• Perhap
s influenced by pover interests’
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Lictance on the part of kdera I agencies
the measures in the program, and a persistent rd
ent the program fashioned by the
with water management responsibilities to implem
Northwest Power Planning (‘ounci I.
interstate agency, the

“entrenched economic river
The opposition of’ what the N mth (_‘ircu it cat led
burdened the ( ounci l’s restoration
interests” and uncertain federal—state relations
the court ref’erred to as the “lowest
progiu causing the Council to resort often to what
of the measures the Council approved
common denominator” and making implementation
omised measures such as the \Valer
prolileiimtic. Not only did the pgmm include compr
short a time to sign i flcantly aid salmon
budget, which contained too little water fir too
proved reluctant to implement measures
migration, hut the f’ederal implementing agencies
nal statutory missions. These di t’ficult
they pei’ceived to he inconsistent with their traditio
signi flcant than the innovations in the
institutional ai’rangements ultimately became more
wildl i f mitigation to include dam
9iO statute, such as i’cde lining the concept of’ fish and
federal, state, and tribal fishery agencies:
operational changes: det’erring to the views of’
adopting a system\ ide approach to
lowering the burden of proof for remedial action:
hydropower revenues. The lesson may
i’estoration efforts; and funding those efThi’ts with
tually sound, are no substitute for
be that statutory innovations, however concep
implementation track record in this
implementation of’ actual measures. The proglm’s
regard tll well slioi’t ol its promise.

shortcoming of the salmon
Implementation problems were no the only
Act. The program had a limited
i’estoratioii program authorized by the North cst Power
ons, public land niauagement act i i ties.
scope of ant hority: it did not reach water diversi
d by hydropower revenues. The
harvest con tro Is, or hatchery operations not f’uncfe
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hnnls that the program appealed onb to the lowest coinnun
denomniator. It was no surprise dial this interstate proeritin wits eclipsed in
the 1 QU)s 1w
the listings uI salmon under the Endangered Seems Act.

When the procram authorized by the Northwest Power Act was in its ist years.
representatives Irom lie U.S. and Canada euliiiinaied two decades ot netiotiations wit

lie signing oft he Paci he Salmon I reaty of I
1 he treaty was necessary because ol
the oieat ceocraphical scope o I’ the salmon h l er ce. in svh teL sal mon spa iii ne iii the
Columbia Basin hequently were harvesteu in Canadian and Alaskan waters.
These
relatively uncontrolled distant harvests made a comprehensive approach to salmon

restoration impossible. But although the treaty proud sed eLju I ahie harvests between the
countries, in practice they could not agree on what equity meant. In Liet, the U .S. itsel I

was divided, with Alaskans having a diflrent view than the rest of the delegation.
Alaskan harvests ofCanadian —spawned salmon produeett Canadian eta] ial ion iii the for:n
of increased harvests of Columbia Basin—origin salmon. Ihese rlcveiopmcnls frLmstrated
the treaty promise ol preventing overlish ing. A I )9 amendment to the treaty introduced

abundance—based harvests, which may curtail overhas ests, since ii inks harvest eves
to available fish, but the science ot estimating avadaae hsh is hard! an exact one
Moreover, although the lieu ty romised to rebut ci sa mon runs, the long controversy over

equitable liar ests kept attention riveted on harvests at the e\pense ut habitat pro(e a a
and lest oral ion. Whet her that locus can shift under lii e ne ahundanee—hased hai v est
scheme is lhr from clear. Perhaps its in the case of the N rtii Csl Power Act, agrceitte
to high-minded pr lempies is much easier than nnplenienttnn them

The Endangemee Species \et ( ES i\ ), S0I)iL’tt mes r frrred to as the pit—bull oh’
environniental statutes. was broutlit tu hear on the Columbia Basin salmon cii in the
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its reputation for ignoring economic consequences. in practice the biological opinions on
federal actions (hat aflbct Columbia Basin salmon revealed a remarkable sensitivity to
economic interests. In fact, the latest biological opinion on hydroelectric operations
opted not to recommend breaching of the Lower Snake River dams, even though that
clearly is the best biological option for saving Snake River salmon.

Somewhat surprisingly, the marriage of Columbia Basin salmon and the ESA
seems to have led to more ehans in the implementation of the ESA than in the
condition ofthe salmon. Among the most prominent ofthe salmon’s legacies to the ESA
are the definition ofsalmon stocks subjectto ESA protection as evolutionarily significant
units, the introduction ofmulti-year biological opinions for ongoing federal activities, the
creation of streamlined procedures which avoid formal biological opinions prepared by
NMFS in tivor ofbiological assessments by action agencies, and the use of section 4(d)
rules to authorize takes of salmon which are consistent with approved state and local
conservation plans. Many ofthese innovations will be employed in the future far beyond
the context of Columbia Basin salmon. Unfortunately, the ESA’s legacy to Columbia
Basin salmon is hardly as impressive. In fact, the Northwest Forest Plan has imposed
greater restrictions on tinter harvests than the ESA, and the ESA has not been applied
at all to ongoing operations ofFERC-licensed projects or to water distribution actions of
the Bureau of Reclamation.

Judicial interpretations ofthe ESA’s application to Columbia Basin salmon may
also influence activities beyond the Northwest. The initial decision, striking down as
arbitrary the biological opinion on hydroelectric operations and calling for a complete
system overhaul, interpreted the ESA’s inundate of making decisions based on “best

-I:-:
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management principles to defend its chosen course of actio
n. Even though the court
questioned the level of species risk NMFS found tolerable,
it would not overrule the
agency’s choice, since the ESA said nothing about what was
an acceptable level of risk.

—

—

The unwillingness of the court to closely scrutinize NMFS
’s risk decisions no
doubt encouraged the agency to eschew dam breaching and
endorse
despite two
decades of poor results a continuation ofthe program of
barging and trucking salmon
downstream. To reach this end. NMFS had to discount
a series of studies it had
commissioned from an interagency team, under the rubric ofth
e Plan for Analyzing and
Testing Hypotheses. since those studies indicated that dam
breaching was by far the least
risky way of restoring Snake River salmon. NMFS then deve
loped a new series of
studies, the Cumulative Risk Initiative, authored by its
own Science Center. which
employed mathematical models to question whether the reco
very of Snake River salmon
required dam breaching. The new studies thus provided NMF
S with scientific cover to
continue artificial transportation. along with promised
programs of offsite habitat
restoration and hatchery relbrm.

An obvious question is why NMFS. an agency charged by the
[iSA with rescuing
species from the brink of extinction, would prove to be
so sensitive to economies in
practice. The answer undoubtedly lies in the power ofotg
aniad interest groups to bring
pressure on decision makers to protect a status quo favoring
their economic position.
Over the past two-and-a-half decades, since completion of
the last of the Lower Snake
Dams, ports and farmers have come to relyon cheap tranonatio
n and, to a lesser extent.
cheap power and irrigation water froni the developed Snake Rher
. Their intense interest
in maintaining the status quo has convinced regional polit
icians and apparently even
NMFS to support their position, an example ofthe power of
concentrated presstrre l’rcsn

-
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dams, the chic fki I lers oL( oluinbia
ihe appl cation of water quality standards to federal
in (lain operations. Further, the
I3asmn salmon. may produce substantial changes
standards themselves could produce
application of ESA consultation to the water quality
be consistent with the C’lean Wutcr
standards protective ol listed species, v hueh would
fish Ii Ic. The Federal Power Act’s
Acts goal of providing water quality protective of
ion ol ledera I land reservations,
proms ions requiring Imshway condo ions and protect
certi lication. should ensure that a new
coupled with required water qua lily standards
more sensitive to salmon concerns.
generation of rd icensed non—flderal projects will be
make the cost of rd icens ing high
Moreover, application of these requirements may
it was in the case of the Edwards and
enough to make dam removal a viable option. as
less universal applicability than the
Condit Dams. Although the Federal Power Act has
cts rclicensing it can have dominating
Clean Water Act, in riverbasins with licensed proje
effects on imperiled species.

-

to dominate Columbia Basin
Ecosystem management principles may come
This development is hard to (lisputc
salmon restom-ation in the early 2 I st century.
part of the salmon I mfl cycle through
theoretically. since attempting to affect only a
ed unsatisfactoryresults in the past.
regulation ofharvests or hatchcryeonstruction produc
concentrate on the short term and on
Single—focused attempts such as these tended to
is a Columbia River in x hich more
technological fxes to the salmon problem. The result
and where more than half of the
than 80 percent of its salmon is of’ hatchery origin,
ported downstream b truck and
upriver uvemle fish are taken out of the river and trans

barge
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river.

A normative rivet’ is not a natural rver. but a river environment
Sill table or sa mon which can be obtarned by
clutng ng the operation ot the de eloped
river. To an extent, that was precisely the result the drafter
s of the North\\ est Po\vc
Acts salmon restomation program intended. Enboitima tel,
that statute has been
interpreted to require creation ob’ suitable conditions br sal mon
while making no more
than minor changes to the hydroelectric system. But it is the hydroe
lectric system which
has the Ilexibi lity to accommodate the salmon: the sal mon do not
have similar flexibil dv.
as the widespread ES/-\ listings show. The normative rvcr concep
t is one that other river
basins may find quite useflml.

it

seeks to resolve.

Ecosystem management, like the ESA, is no panacea. Its holistic approa
ch could
encourage diverting attention trout the source ob’ 50 percen
t or more of non— na ural
salmon mortalities: the hydroelectric system. In flict, NM ES has
invoked ecosys tern
management as a dcbnse to its reliance on barge and truci transpo
rtation instead oldamn
breaching to save Snake River salmon. This invocation proclu
cedjudicial deference floin
the sanie court which had overturned an earlier IS Ml l’s decismon
as arbitrary. I feeosystem a
management leads to a reduced emphasis on h droelectric
operations. it will retard
Columbia sal mon restoration in the interest ob
l inc an intrigLmm up concept that ntal.es
intuitive sense but that cannot succeed it’ it loses sight ol the
context of the broader
problem

An ecosystem mianageinent program worth oleiii laiion i the tribrd
restom’at:u::
plan. which embraces a gravel—to—gravel managcmcm phi luophy
br salmon restordi on.
The tribes ability to heeomiie ntaior nlayers in salmon resiomation
decision making usi 20

years after the Supreme C oumi al 15 med their propertY rights in sal
mon is a ;‘eiiiarda ole
development. They have quickly developed go eritinental abil
dics in response to the
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made in the I 850s,
The ultimate promise to protect salmon may have been that
taking fish in common with”
in a series oHrealies which promised the tribes ‘the right of
this language to promise the
white sell lers. Al though the Supreme Court later interpreted
fish habitat in particular
tribes a livelihood, and lower courts accorded protection to
the treaties include a generic
situations, the cmiils have been reluctant to declare that
es is inevitably dependent
right to protect fish habitat. Because enforcing treaty promis
In the case of’ Indian
on judicial action, enforcement is slow, uncertain, and costly.
ratic process is not willingly
treaties, however, there is no real alternative, since the democ
ty of the population. But, in
going to enforce promises that seem now to henctit a minori
although most of the benefits
fact, entbrcing the treaty promises has benefited everyone,
64 million acres of Pacific
to the majority froni the largely peaceful settlement of
tishingeconomy remains
Northwest land accrued longago, while the promise ota viable
promise of’ a fishing
elusive 150 years later. The truth is that enforcing the treaty
bia Basin salmon: non—
livelihood will redound to the beneht all who care about Colum
who believe that now,just
native commercial and recreational harvesters as well as those
paramount symbol of the
as a century—and—a—half ago, harvestable salmon runs are the
Pacific Northwest.
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—

edited for eleven years between 1979 and 1990. had numerous footnotes in
each issue.
Over twenty years offootnotes wearied me, so when I read Richard White’s The
Oiyank
Machine: 77w Remaking oftiw Columbia River— a book without any footno
tes at all
I was inspired to emulate White’s example. However, several reviewers discou
raged me
from pursuing that idea, so the book I wrote has numerous footnotes.

But 1 did make a diligent effort to limit the number of footnotes by confining
them to the end of paragraphs and limiting the references ma few source
s. Frequently.
the footnotes contain references to my law review articles, which often contain
more
detailed citations to authority.
Citations conform generally to The University of Chicago Manual of Legal
Citation, supplemented by The Chicago Manual of Style. except that referen
ces to my
law review articles are by short cite only. Those include the fbllowing (in
alphabetical
order):
—

Amphibious Salmon
The Amphibious Salmon: The Evoluzion qf &vsjwletn
Management hi the Columbia Basin, 24 ECoLoGY L.Q. 653 (1997).

Be)vnclParity—Beyondthe Parity Promise: Siruggllngio Live
Colum
bia
Basin
Salmo
n
in the Mid-199Ltc, 27 ENvTL. L. 21(1997) (with Michael A. Schocssler &
R.
Christopher Beekwith).
—

Fu{flhling Parkv Fuj/llling the Parity Promise: A Peiwpective
on
Scientj
fic
P,vqf
Economic Cost, and Indian Tswasy Fishing Rights hi the .4pproval
01 the
Columbia Basin Fi.ch and WildIj/i Program. 13 1N it. L. 103 (1982).
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—

C’i/ianbia liasin

iiiipleiiIe’lluilg Pci/i/i’

—

lio,,
I1i?p/e’IiicIiIIII/’ 1/li’ lcii’ill’ l-’i’aniise’: .4n li’a/i,a
vi’ani, 14 LNVTL. L. 277 ( 19X4).
iI
auei i1ih/li/e’ 3

F/c/i

of

1/ic’

l?c’i’ii’iiic 1/ic’ Panti’ Pi.aiiiise’,

Ilie’ Pacific
Tue India,, Ti’e’a/c Pi.vca,i’ Pin/il and Hahi tat [‘rateelian in
Pise’air Pin lii
407 (199%) (with
Nort/iit’e ct i Pauper/c Rig/i/s .‘lppraac/i, 69 V. CoLa. L. Rcv.
Brett M. Swilfl.

I? e’i’ii’ine Par/ti’—- Calui,,/,ia Basin Sa/iiian and 1/ic’ ((flirts.
25ENv’rL.L.351 (1995).
—

I/ia

tanc’ou,v/i’:

(‘a/iini/cia

is
Scn’ini. Iclaho’c So/man: .4 Hision’ a! f’ai UIL’ eiiid a l)ii/,iai
5ii’im,’ hlahia’v Salman
I’u/iire, 2% IDAhO L. Ri,v. 667 (1 992)
——

—

s J’raai
Sa/nion Lc’s.vans Salmon and/lw LiicIciiiie’i’c’dSpecic’s .4(1: Lesson
Basin. 74 WAsn. L. Ruv. 5 I 9 (I 999) (with Greg D. Corbin).

..

a/nia,i .Siniu/
file’ Case’ Far Dani Bi’c’ac/iing Sea/ag Sun/cc’ Rice’,’ 1T’aic’,’andS
lift’ i.an’er Snake
The Biological. i:roiiaiiiu, (aid Legal Cave’ Far Bi’c’ae’/iing
’atuia/ Ru-a,’ F/an’s, 2%
[)ains, i.an’c’riiig in/ui [)ai’ Rc’sc’i’i’ojr, (111(1 Restoring 5
RohIl &
L 997 (1Q98) (with Lairil .1. Lucas, Don B. Miller, Daniel .1.
ENV1
Glen S. Spain).

pon’ei’, Salman, and
Li,irai’e/i,ii Pai’ilr--—- The’ Uui’ace’/ui of tile’ Rat/i’ Pranitse’: Ffoli’o
(1991) (with Andy
in l/,c’Co/nnibia Basin, 21 Er’vri,. L. 657

Sunrin).

Endangerc’dSpccic’s
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& Cut I (ci ed in note I), at 3.

HiStORY

urttn

\it’.: A R(SsitSit .\>)iiRRU iN nit-: PAct ntr Ni ini\t
lix i 22.
18! (Altied A. Knopi 990) (“tutywItere a aIntoii can
cet to,’’ ‘‘rittiiltzcd ftrtneatioii’’): Vv’iIii\Nt
Diii nien. N itti lw ns r P\sx.\o
i:
Ttn
(ito-s
r(ort
UIit.\
Rivrn I XS (Simon and Schuster l995t (Clark
quote): At sushi S \kL:ttAi & mu>. N. Curt:, Ssr.t&e’. 7
(All/ed A. Unupi 108—4) (ocean jwieins)
S\Kr RU

id at 4: Just-rn E. TAYLOR
Ill.
MALI
Nu
S\iMo
N:
Ax LxviutoxxitNlAt
Noti ito-isv isminnins (nisis II—7 (U. \‘Vashington Press
I 99°).

Sxnntosi & C’oi i (cited in note I) at 7; Axi iioxv Nvi
nov. Tntt(niv sinns Rivnn S;\isiuN ANI>
Sniintn [‘RUnT: Tnntn Fi(Itti ton Sijitviv
:si
16—17
(ti
\\aslnitgton Press lOSO): TAYlOR (cited in
tote 3) at 33 (noting that time First Salmon (‘eretnonv was
not univcr,sjliv entploved)

Ni:i nov (cited in note 4). at tO (salurioit attracted Asmati natives
); Untted States v. \V:isliingion.
384 F Supp. 312, 350 (Wi). 1974) (universal
depend
ence):
tJnel
For the litdian lobes in W:usliuitgtoit
Washtttgton
State
(onitne
rcutil
Passen
ger
Fishin
Vessel
g
Ass’ti.
. 143 US. 658 (1979) at 7, quoting Dr.
Barhara Lane ott native trade( I hereinat(er cited as 1 ribal
Bnie(: American Intends Servic
Coniii
e
i,
(N ONtMON C’os it<OV(Rsv: I-iSitN( Rtt,ti
rsmt in
ML
kitsioii, Pvsi.rt’ AM) Nisoissrnv i>.tiisx
s
3(070) (rtchest abortgtt]:ils) heretiiat)er cited as LJ\uo\
ivtoN (ox tnuvi:Rsv}: It J. CniLDtniiosn &
MARJ i’RiM. l’A(itt( S-srsto>. 5 (U. Washington Press l97)
(salttion eqiivalent to hut’I’alo and reiitdeer).

(ktonni WOi(t)tO( k. Pnoi’Lt:s or iii: Cuss i It? (Itidi:i
n:i U. Press 1977) (elaborate
procedures); Inibal Brtel’(eitcd in tote 5), at 6 (hailing
eatioes): Cn.AtutS F WiLkiNsoN, (‘RossiNu
Nist MLktt)iAN: L\stN WA I Ltt. sNo itin
I—ui
oni
orita: Wnsi [85 (Island Press 992): Ni:itu’s (COcci
itt note 4). at it (peer presstire, religious taboos
): T.sviots (cited ti note 3), at 27—38 (eultural and
spirnuat it nm is).

.

iernitori.il

Act. 9 Sit.

Ron:.iti Buvi), [tiICOM1N(, Ott iii Si’ini
rOt
[‘uS:
,Li\ : lNRi5)Ur it) Ixtic. ions D:.sssi
.x
A>.u Poi’ L\Tt0N Drc Li ‘SIt A\toxO N’ itti t isiS i INDiANS
1774—1874 (U. W:tshittgtoit Press 990):
Count Ls>.n L Svti it. S,ustmmx Ftsnntcs 01 ititt Nowtii
ss sz 5 5
Oregon St U. Press 1979(( 85)
estimate): 1\VLOR (cited ttu note 3). at 22—24 t 5—ttitle treich
(
o
river
scippo
ted
over
t
1,000
people
.
attitual 41 millioti pounds, relying on Raitdall F. Schalk
. E’thuioon Solutio
n
cool
Siec/It
eod 0cc
dic
‘n/ton/lu Bus/u L/cfu, /‘5O: 1/n toiln’opo/og/co/ /‘ p:i
2 No F’ss ri
9—21 ( t9860

Tribal lltiet’(eited in note 5). at iquotcto Dr B:i:baucu lane):
(ic_con
323 t [848): Oregon land Donation Act. 9 Stat. 496 ((850).
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Tribal Briel’(citcil in note 5), at 17:
in chap. 4, text with totes 3—4.

(cited in note
Cnti.otititttst & IRI\t (cited in note 5), at 9: Wit tj\so’
(cited in note 4t, at 21, 23—24.

(i),

at I 88: Nii toy

Tribal brief (cited in note 5). at 17—
1
Wlt.KtNSO\ (cited in note 6), at ISS (frenzied fiee—16r—atl);
: Nit toy (cited in note 4). at 21 (tribal fishing
18, 22—24 (prolikration ofcatineries, new technologies)
contributing to canneries).
Not nov (cited in note 4), at 10—2)) (salmon preser’es.

//. at 34—36.

A

1005) at 20, cited in SM! nit, at 74
Svtt ni (cited in tote 7). at 74; Pie/fIt.’ Ei,slieinia,i 3 (Aug.

CittLtrnttttost: & Ttmwt (cited in note 5), at lb—Il.

tttt:t.s Ot’Tttt: CoLt:vtntA
On fish wheels, see generally Fttt:ot.ittr t. K. C’tt.\\1tR, Ftsttw
(l3infords & Moi’t 1971).

tt.ll

oui)S:

: Btoi N, Moi:r’.’n\tN IN ‘nt-to Ct
Sit’t’tt (cited in note 7). at 74 (1909 harvest I; Bisuot
er I 9821(1935 harvest; previous hai-vesis
Stuto, it Fott ‘into Wit,n S/si MoN 147 tSimon and Schust
averaged 48 million fish).

.

Grand Cottlee Danti; flonnc-il1e
DtEiRt(’[l (cited in note I), at 278—79, 310 (Rock Island Darn;
731 (eodihed as lb U.S.C. 832(a). (1994)). On the
Protect Act of 1937, Pub. L. Nt. 75—329, 50 Stat.
Dttttest (Washington St. U.
i
t.t:te H\ttNtssi\t,
building of Grand Coulee. see P..ui. Pt t tnt, (itt.’\’ct Cot.
Press 1994).

tit

205—07.

report ofthe Commissioner of
JJis/ropon’ci’ i’.s . So/mon. at 228—29 (discussing the 1937
passage problems).
Fisheries); Diut Rl(’tt (cited in note 1). at 337—38. (downstreani

Reriige.
I lt’th’t poller vs. So/on In, at 22’!—34: JJm’ilroe/t’c’u’u’

1

Electronic copy available at: https://ssrn.com/abstract=2213366

•
L)tt: ticruit >eited in note 1). at 38!

HuIroponti
u’s.
SaIn,o
n,
at
273—
74
(Lowe
r Snake hatchery progr:miri); 6 WA hiS ANti WA FiR
Rioiuts 89—90 (Robert I:. I3eek ed 1994) (hatche
ries as a narcotic).

JIM LIriiAtO\5 hr ii. S,\t MON Wt t ion F
RiveRs: A [lustosy OuTuit, Pseti re S.\uAo
uN Ctctsts 170201 (Island Press 1999 (comparing (he Colum
bia and Fraser Rivers); Mathew

Evenden. F/c/i is. Power:
RL’/uuuk/ng Su/nmcm, Scicncc -tnt! Snt’It’i’
(Ph.D. Diss. York U. 2000): Ct itt.otRt ICC. & IRIM
(cited in note

5), at 29.. 89-100.

Federal Power Commission v. 1_dalI, 3S7 U.S. 42%.
437—3% (1 967). discus
sed
in
Micha
el C,.
Ftltimnm & F. lorraine l3odm, (_‘oiuonen!ari. in Nos
t urwes r SAl \ION CRIsIS’: A Docu\tl \r.\ucv
Htso.uss
129—130 (Oregon SI. U. Press I 9Q() [luereinafler NW
S-stvio’s Cststsl.
2

l.:d ( haney, -I Oucsiion of Ba/ant
a:
J1’ak’,
:bie,’g
i’
/ialinoii ti,ut/ .SlL’L’/IU’Ud P,oc/iitiion in i/ia
Upper (‘olunubin f/liar Basin 13—17 t Northwest Resou
rce lni’omiatuon (‘enter 197%).

Sohappy v Smith.
302
F.
Supp.
899
([).
Or.
I 069) (harvest “litir share”); United States v.
Washington, 384 F. Supp. 3 2 (WI). Wish 1974>
(haIl’the harvests).

F,’i’ U, ColtiN, ThF,sttbso\ Tmu..si: The C’oNIhNt INC
(2ostm
wuvt’t
csy
oveR
NORrt
tWlst
lNot,\\
FISHING Ricat is 3—1 7 (U. Washington Press
1986); United States v. Washington.
520
F.2c1
67o
(9th
Cir.
1976): 573 F.2d 1118 (9th Cir. 97%> (afflrrnanees
by the court oiappeals): Washingtoti v. Passen
ger
Fishing Vessel Ass’n.
(I5
443
.
658
(1979)
(Supre
me Court all’irmance); United States v. Washington,
573 F.2d at 126 t9th Or. 1978) (‘except (or
some desegregation cases”).

974).

lrnted States v. Washington, 384 F. Supp. at 1(132
24 vif’harvest).
Settler v. [.arneer. 507 F.2d 231 (9th (‘ir.

Unted States v, Washington. 506 F. Supp. 187 (W. I).
Wash. 1 980): United States v.
Washington. 759 F,ld 353 (9th Or. 1985).
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27). at 263—26
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the Government of’ the Uniued States of’ America and
in note
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ctnetlts): 56 Fed. Rem 58,69 (1991)
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ANt) WAt ti: PiiLt/ y 85—86 (Western
Po,’it,’. at 725—26 (drawdowit proposal).
aitch casing Upper Sitake hastn ssatcr): C-’ni’ai-eling

.

ns): National Mantle Fishenes Sers-’. & Oregoit
55 Fed. Rem 37,342 (1990) (Snake River pcttuio
oh
tlan c’ of S,to/se Rite,’ .S’oekc’t’c’. .S’oi,kc I?ii’c,’ C7t/no
[)ept ot’ Fislt :tnd Wi ldf i fe, Post anti P,’nt’,tt .‘l/’iin
11(1989) (6% ot’ 1961).
and Loie,’,’ Co/ton/na //ic,’ C ho, I 960—SX. ztt

tsto’s ANt) rut: Pi:cu’i.t- orrttr; Not: t itwi
.Iost-i’ii (‘i/Nt, A (‘Iron’s F.svt: 12’stnN(;t tt;t,S-s
Fed. Reg. 32,085 (1989) (Sact’attiettto listing).
36—39 ( Henry HoIt 1995) seeds sown in I 987); 54

Canada Concerning Pacific Salmon. March IS,
e).
361. tt 276 (littlore to restrain habitat damag

Treaty Between

t ion. Preservat toll and Extension of die Fraser
United States—(’anada Convent ion f’or the Protec
3867;
System, signed May 26. (930, T.1.A.S. No.
River Sockeye Salmon Fishery of the Fraser Rtvcr
ng declnte).
I3lutitiu & Bodi (cited itt tote 36), ttt 275 (startli

g/ng
(“fitir share”): see .1 i-/ott J,ii’ Afitno
Sohappy v. Snttth. 302 I’. Snpp. 99 (1.). Or. 196’))
J1’ihtittiujc’s .1 hove Bo,toc’, i/k’ Dt,nt
/1001 t?t’ ( o/iiotbui Rite,’ anti its
J’;sJit’t’it’S on .51 ,c-/,s ()ulgi,tt,Itn,i,’
States v. Oregon.
,getiiv’iii Iit,,t (October 7. I 988): Ut tied
February 25. I 977): ( ‘0/Ion hi,, Rite,’ Fish :Fit,oo
576 (9th Cir. 1 ‘191)) (approving in amended
699 F.Supp. 1456. 1458 ([). Or. I 988), ij’d. 91 3 F.2d
Pi’o/it. ;it 460—462.
conipreliertsive plan). ,Sev’ a/so [‘/51 ‘art’

—w, ,t

Electronic copy available at: https://ssrn.com/abstract=2213366

...

Northwest
Resource
lnf’orniation
Center
v.
Northwest
Power
Plunnine
Council.
35 F.3d 1371
(9th C’ir. 1904): Idalto Dept of’Fish and Game v. National Marine Fisheries Serv.. 850 1-’.
Supp. 586. 90))
D. Or. 1094) (“sertously
ilawed”).

The Case Jo, Doni Btcachiog,

at

1)23-31 (citing studues).

at

86

\

Nat i anal Marine
F
i
shenes
Service.
Jiio/orica/
Up/,i/omi
nit
Re/mn//alit
in
‘o,u.vti/lo/
of(
ft in on I 99/95 (ipeitinon of Fi’di.’,’a/ Co/nnz/’ii, Ri icr Poimv’i’ .Sta!e,,i (111(1 liii intL Iromi v/ioilo!iin
Pi’ogmiomi in / 905
anti Fonoc )‘c’aI’s 80 11995). discussed in Bcioiut/ i’aritt. at 62—
s.ss’ also il. at 49—62 (discussmg the
7
1994 antendinents to the Columbia Basin Fish and WiIdliti Program). The 2000 BIOp is Act/f Afouic
Fisheries .Se,iue, /hoiogftoI Opinion on Opera! ion of the S cv/i’il/ Co/ion/ia Rue, Pon’ci’ .Si’s!’,n,
Imiclui/ini,’
the
lit
tent/c
17.cit
7ioivpiirAit/
on
ig/’inmi
Po
umui
9
I
Bum’eati
of
Ret
iainti!i
in
Piojeclc in flit’
(‘0/ion/na Rosin at A—S to A—4 (Dec. 21. 2000) hereinafter cited as 2600 /iiOpJ. discussed
in chap 9. te’t
with notes 26—33.
Reiiind Foil/i, at 103—07 (“salmon budget”).

See 0/. at I (7-19 (Senator (iortonS science aniendineitt(: Vat KMAN (ettcd in note 42).
effect of science review): The (axe for Damn Breach/n, at 1012—23 (scientific studies).
0

to

lNiiFt’FNi)iN) St
liNuitit.
(maLi’.
Rtotixio
int
Rus
iv:
Ris:OiIAT1O
N
itiS,sivttiNio
Ftsios
itt Cati sims Rivins Ft osys ii si xvii. 4—5. 268—uO. 509 (Notiliwest
Power
Planning
Council
1996)
(hereinafter cited as Rn riii,’ 10 itt Riven). A revised version of this report was released
by the
Northwest Power Planning Council in late 2000: .s( e Doe. 2000—IS. at adable at ‘iwww.nwcouneil.org.

(‘di lure

iii

Oregon Natural Resources Council ‘v. (‘.5. 1-orcst Service. 59 F.Supp.2d t085 (WI). Wash.
I 999) liii Lire to pcrlimi iv i dli IC sun cys): Pact fic ( oast Federation of Fishermen’s Assue. s Nauona
Fisheries Serv., 71 F.Supp.2d 063 ( W.[). Vs ush. 1999). of/’d 253 F.3d 1135 (9th Cir. 201)1>
implement aq untie eonset’vat ion strategy).
Maritte

Oregon Natural Resources C ouncil v. Dalev, 6 I
,Sttpp.2d
1139,
1159
Or.
tI).
1998).
‘fee
Christine (ioltglitly, The O,ceoit Coa.vtii/ hit/mon Riaioaaio;i lou/ante .4 Tban’edMieoipi
/0.1 ioiif
ES.4 Li,tfiig, 7 N.Y.U. ENcr u. J. F. 395 (1999)
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Too SuND..sy ()ttttiON
(olii,iuhia Ri er Birvoi: i/u’ A111,S
20(0)).
Notes to Chapter 2

Persperti’e, hi

,

Ba, Rivou Nows no. 2. at

(Nail. Res. F. Inst. Winier

i)i it cit (cited in chapter I note I ). at 324 (sources of’ human wonderment and human
Ssi.etiia Lito I—Iisiouiis (U.
veaI)h): see geneirdli’ tuaNtuos (iaoot x’sr Li:o \4ARttt.ls, i;as., P\ctnc
British Columbia Press l0) I) [hereinafter cited as Pscnir Sl5iiiN Liii: h-Its iouiisj.
—

Ltc iA tow to I I (cited in chapter 1 , note 2t). a) I I I 2 ( freshwater arid ii. ocean cooling);
5.0 (cited in chapter I. note I at 31 tleshsater flush).

SKuR,\I & C

Ni:riort,
Ssuuusi & Cot ii (cited in chapter I. mite I ). at 3 (iwo distinct Species): ANrtJov
S\1 o: Tot Wout,ns Mos r fl\it\ssi.n Fist i 32 (Winchester Press 1980) (more extensive ocean
migrations).

in
Ssui its) & (‘oil (cited ni chapter 1, note I), at 4—5 (“brIghts’’); Cuit ot:tstiosi. & TRIM tcited
chapter 1 . lute 5>. at 31

I,
SsKt;icI & Coot: (cited in chapter 1, note I), at ti—7; CIIIL0ItuIosi: & Tatsi (cited in chapter
5,), at 32-34.

5—h
Nd! ins (cited in note 3), at 3u—37 (weight): Ssucicsi & Coro (cited in chapter 1, note I), at
(e hi ut sal imjn characteristics

itote

COLt:

(cited in chapter 1, note Ii, at 7—8; C.’tttt.nottttost; & Titisi (cited in chapter I.

Cinormittiost: & Titist (cited in chapter 1, note 5). at 32—34.
S,.\utFR.ai &
note 5), at 37-38,

Is tilt’
Lt it.\tei\\ cu (cited in chapter 1, note 26), at 164. 234 (two types of chinook):
Ttusi (cited in
i
S,\i.vtoN Ltim HtSTnRlts (cited in note I o at 314 (below 50th parallel); Ciiit,ouititos &
chapter 1, riiite 5). at 37-42.
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Pstttc S,sitii i’s Lire 1-lisi otttts (cited in note
). at ix (two Asian species).

BRow’s (cited in chapter I. note I 8). at 62
(Elwah): Lietistowii_ii (cited iii chapter 1.
note 26t,
at 2 I (spawning pretèreioee).

.

Lii i i I OW it:t (cited in chapter 1 note 2(o),
at 233—34 (least abundant. two types of chnioo
k ):
Dii locH (cited in chapter 1. note I). at 325
(spring chinook).

(cited in note I), at 400.

l_N(O’stMON

L’ssotiiis Co’si RiiYtRs’s (cited no
chapter I. note 5). sit 46—49 (tribal relianc
e
on hill
chinook); Erie Lemelson. Brett Switi & Shaun
a \Vhidden,
[)l/!kii
/i
Cho
kes
Face
Po/ui’n
iakerc on Fiitioe
o/ 1l>o,f%od Reach. 2 Ba Rivets Niws no.
I. at I (NatI. Resources I. Inst. FaIl 1995 (1
Tanford Reach):
,S’a/nioi, Lcsco,io. at 530—36 (chinook listo
ntis).
7

051175

Licniowt
cii
(cited
in
chapte
r 1, note 26). at 234 (cohn lOb history):
to’s rttcivetosv tcitecl in chapter I, note
5), at 49 (coho).
Pst etc Ssisiio’s Lire His

LIUtIAIowil ii (cited in chapter I, note 26). at
207—06. 212
teoho
harvcs
is
62
Fed.
Rev. 24,568
1997) coditicd at 50 C.F.R. 227.4(i)t: 63 Fed
§
Rcg. 24.58% ((997) (Northern (%iliti
.mia/S
.outhern
Orcgoto coho): 64 Fed. Reg. 42.587 (1996)
(Oregon Coast
coho),
Centra
l
Calitbn
uisi
colon
were listed in
1996, 61 Fed. Reg. 56.13% ( (990). but Sacram
ento River coho went extinct in the mid—
I 9$(ts without
ES\ intervention.

IJNcostvto’s
Co’si
rove
ios
(cited
in
chapte
r I. note 5). at 149; P
ctrtt S
1
t to’s Lire
1
His 1051175 (cited in note I), sit 99 (reduced intenic
tion I.

tROS%RSY tcited in chapter

\tiFiiO (cited in note 3), at 29 tsocke
ye):
PAcits
c
S\ito
’s
Lire
1
(cited in note I), at
5 (range to Sacramento River); Thomas Jensen
, The United States—
Canad
a
Purl
/ic
Salmo
n
lniei
cepoii
Trot>.: An Hisiaiical and Legal Oi’ervien’,
16 E’sv; i. L.363. 374 (1986) çlOI()
C’onve
ntiori);
56 Fed.
Reg. 58.612 (1991) (sockeye listing): L\ro\tSiO
N CoNt RoVtHi,SY (cited in chaptei I, note
5). at 149 n2.

Lii I is10\ itt (cited
in
chapte
r
1,
tote
26).
sit 235: Ls(OMMON Cii’s
I. tote 5), at 150: Nni tim (cited ni note 3), at 29.
33.

ZZIR
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; .scc <www.nw r.noaa.govs I
chapter 1 note 26), at 235 ( stcelhcad ninge)
s).
995), 64 Fed, keg. 14,517 (I u99) (steelhe:id listing
steelitead runs listed): 63 Fed. keg. 3.347 (I

.

Cit

,” habitat and sal non
(cited in chapter I, note 26). at 22 (“ccitt ra I thcnics

text accompanying totes 18—20; Ni; rtto
See chapter 4’s discussion of the Pio’allnp cases,
Basin greatest producer).
(cited in chapter 1 note 4), at 4 I ( (.‘ohi inbia
Ltct nvrow
i next ri cab lv Im ked ).

-N
ic Suilinoii, in [li;RFDi FARY AN!) ENVIRONM!
WE. Ricker. l’hc Stork ‘ono’p,inii ii, Pun/
rtoNs I 9—160 (U. British (‘olninbia Pt’ess 972);
F\C (11(5 Artmu riNo (‘l.tcr\mN Ssi MONIt) Pot’utA
:tt 5—6.
Nehlseri c/ct!. (cited in chapter 1. note 43),

).
(cited in chapter I. note 43). at II (depIcted stocks

P.sc:mttc

FAt.

chapter I, note 52). at

ix! it;

wiped
57 (reporting the late spawning fall ruti was
Bios’s (cited in chapter 1, note lx), at $0,
out d tie to irrigation practices).

of.,

Rmvit< (cited

iii

UI’sttuAi : S,xm.stt.uN ANt) Soctnrv
NAi’toNAL ACAtuMy itt Su,’mINCns,
inafter cited as UrsiREJ\Mi.
NotcvitwnST 148, 319—20. 31)4—14 (199(3) [here
Nelilsen ci

o iii!

note 52). at 71>, 72-74.
Rn rLn To Tt to Rmvox (cited in chapter I.

Id. at 7(3-77.
Id. at 80.
litsFRiAM (cited in note 30). a! 164; Ri t Ltts
at 203.
131; United States v. Washington. 506 F. Supp.

Usi ROAM (cited iii note 31>), at 180—99, 2(11

Id. at 2. 75-79.
Id. at 2-3, 76-77.
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runs. Id. at I 4.654—55.
Id. at 4.660.

between the two

lit. (hydropower the clnefcanse):
5”)
Fed.
Reit.
42,529
,
-42,53
0-31
(I °9$ (eniergercv tntcrnn
rtmle). In 11J98. NMFS ultnuatelv decided not to elassiI
’ tile
species
as
endang
ered,
citing
increas
ed
adult
returns. 63 Fed, keg. I 607, 1809—
1(1(19
98)
(sprnig
-sumitiei chinook numbers iiji Ii) (1500 in 997
loin
1116 in 995: faIl elnnook up to 726 foni 350
itt 19951.

,

(In ocean conditions. see Ois’giin and 1/mu .i/linng
ummiu
mil
o/(
0/if
mnbim
R,i’ui
Sci/im
iomi:
P,’ikuednigs if a Sinins/mmmmi (Northwest Power
Piann inc (none ii Due. 9o) I. (I
usia
o
A.
B
she
I,
e.
.Tuly I, 999). For in cx:iniplc ofan opponent
of freshwater rcstor,itmon charts see Bticli:ml cited
in
eli apt er I note 46).

Nat until Marine I 45 heries Servic
e.
tho/o9
iua/
()pinio
9o5
ii
/
101
io J 99,5 1 too/tom Opi odom;
ii, i/ic ( ‘olo,n bin &rvi,i 36 I 995
(
I herci na fter cited as I 995— 995
)
[iou
berm
l(i(
)p
N
at
tonal
:
\lari ne
Fisheries Service. i/to/i og ri!
Op/mm
/on
on
-l mi/fluid [‘ii i/iagim//oii in i/ic ( dnmmibii 1/nc/n
1 Marc Ii 29. 1 999
[hercinafler cited as /999 lfth/mumi’ l?d)p
I.
Id. at 43,942-44.

,Sec 64 Fed. keg. 14,30%
(1999)
(Upper
C’ohnnihii spring chinook): 04 Fed, keg. 1.59%
(1999t
(Columbia Riser cOunt): 64 Fed. keg. 14.52%
(19991 (lvlmd—(’olumhi:. s:eclhcadg

at

101-03:63 Fed. ken. 11,77.). 11.775, 11,78(1(1998
).

Ui’si Ri.ASt (cited itt note 30). at 101; (42 Fed. keg.
43.937
(1997)
lLppcr
Ooluit
ibia
and
Stoke
River lisnngs); 63 Fed. keg. 13.347 (1998)
(Lower Cohninbta 1is:ng): 94 I—ed. keg. 14.517 (l999
\i.—
Colnisihia and Upper \Villaitmettc listings).
Ld’su:i,sst (cited in note 30).

f

-

Inst it utc fOr F mslierr Resources. Thu (7am i o/ L
o/mig .‘
t
o/In,i,c [Iii’ [(0/iOiii ii J$ii,/rsi tiJ 50/1,0.
7
l*’c/imiu.s in th’ Co/imoi/ia Rim’i’i this/ti 2 (I 996)
hereinafter cited
as
(‘ifs!
Tb’
of
[)oing
/oi/im,
g
I
(8500,000 atiitual costs. 25.1)00
jobsm:
//umom
ii/
Pam/mm’.
at 126 g:ioting (‘hairnian ‘lcd Strong): on
the
judicial interpretation ofmlie ( olniithia Basiits
Indian treaties, sec chaptco. 4 and 12.

4,,
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(fishing at hills): D
rut (‘uu \im.\ 5—14 (Oregon St. U. Press 1079)
Ic At nih lest Salmnomi and Stcelhcad: lilt’
.Stinposnmm on Lcgal .S’it’uetiircs Jam Managing the I’m_i/
l
Ri:v. 417, —446 ii.117(l 086) (three distuici cultura
Biological and Jiisloiicol ( nhlc’.vl, 22 It)AiiCm L.
and
y, Status, Matiageme nt. and H arvest of the Sal non
groups): Joint Statement Regarding the Biolog
ic Peninsula Drainage Areas of Western Washington.
Steelhead Resources of the Puget Sound and Olymp
Fish and W ilelli Ic Sea ice, and Washington Dept. of
compiled 1w Washington Dept. of H shames, U.S.
:
9213 W.D. Wash.. May 14. 1073) (coastal tribes)
Game for United States i, Washington. Civil No.
Reserved indian l’i.c/ung Rights: Pacific North a’vst
Stephen Dow Beekham. Ethmiohl,ciorical Cioiic.o of
States v. Washington, Civil No. 921 3B. Phase I
Ti’etiiies. l/(51—1855, (report prepared liar United
Catch 42—54 (Sept. I 1 984>1 (fishing practIces).
Determination Re: Accounting liar the Non—Treaty

.

k INDiANS: Tti,xuim_sovtiii l..ossuts
Roisi:aiFl. Rota & Joan A. [liwwx,TtiuCtIlNoo
Iribal Brief
(salmon exchanged liar mami faciured goods);
(oi.I Mili A 2 I —22 (U. ( )k lahoma Press I 976)
I.
Vancouver, ownership olsites): (bin LAND Srvtirt
cited itt chapter I, note 5), at I 8—20 (Quiniper and
n &
excess of 5 million pounds); Charles 1. \\ tlkitiso
Fisu on Cu Rn I 12 (Oregon Sea Grant 1970) titi
oiiiidamt’
l”i,v/icit: I omiserlnlion (((ILl -I llotaition a/a i,amisb
Daniel ( ontier. i/IL’ J,aii ‘f the Pacific Salmon
in
.
Ri.s 7. 20 (1083) (dipnei platforiust; l AS wit (cued
C’ontaion Pivpc’m’i Resource. 32 U. KANS L.
rights).
chapter I. note 3). at 36—37 (individual and village

.

,

at 1(1— 14 (half—century before ho fhil a:
U ‘o:i mM vu ix Con rnov iiRSS (cited in chapter 1 note 5).
tigton. 384 F. Supp. 312, 352 (W.D. Wash.
cordial relations svitlt fur traders): United States Waslu
Grazitig. Report
Office ot’lndian Affairs, Div. of Forestry and
1974> (exports): U.S. Dept. of the Ititerior,
ti’Jiscc//om,eous Related Rights of Certain
, amid E.vte,a 0/i/Ic l”is/iitig, I-honing and

cited as Swindell I? r’poi’i] (little fishing by whites>.

on i/ic ,Soiocc.Naoe
[hereinafter
(July 1942) (compilec( by Edward Switidell. Jr.)
hic/,ao 7)16cc in Oicgon onil lJo.c/iimigion 35

1, \tslvIM is.

.

Co’ Rovitcss (cited

ill

chapter I, note 5), at 1(1—17.

not force):
upp. at 353—54 (W.D. Wash. 1974) (by treaty,
United States v. Washington, 384 1-’. 8
n
(Orego
496
rial Act): Act of Sept. 27. 1850, 9 Stat.
Act ofAug. 14. 1848, 9 Stat. 323 (Oregon Territo
443
State (oinntercial Passenger Fishing \‘essel Ass’n.
Land Dotmation Act); Washington \- Washingroit
):
ger l”i.vlang l/cscc/1 (80 percent population decline
1,_S. 658. 664. (1979) [liereiriatier cited as Passen
tion estimatet: sc’ general/i’ Rout- nt BYD. Titn
TAYLoR (cited in chapter I note 3). at 41 11841 popula
.xv
tn lxntsriOiiS DtsL\sLs sxt Poi’iisi o\ Dir
(‘SlING OFrtli5 St’IRIToFPrSTILENCL: Ix rnooix
Washington Press 1099).
Avto’n Nunaiiwrs r Co.ss lxin,-sns. 1774—1874 (U.
S
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,

Stiiin/tll Report (cued in tote 4), at 340—41 353.
Id.at355,-1l7.

2
United States v. Washuigtun, 384 . Supp. at 354—55
(creating new political entities): B.s kit
SkiS
LsNi. POLE! it.Ai,,\Ni) hcONOMic Assi.ci
Soc
lNiti.sN
-Wuiii. (‘ucri. it.sL Co’ At t is Wi:siiirs
w!\snis(io\ 5 inc Mio—N.tst:i tics it Ci:’siu
Rv 28(1973), at 28 (appointincilt o)’ehicf’s>.

,

United States v. Washington. 384 F. Supp. at 355—
56 (Chinook jargon); U’.n. IMNtON
Ut is I ROy I its (cited in chapter I ilot e 5), at 23—2
4 ( Stevens’ interpreter, George Gibbs): i’rtbal Brief

(cited in note 1), at 17—I 8 (treat’v language): Us si:
tcited m note 12). at 28 (no precedent liar legal
documents. nor alienation).
1

United States \‘. Washittgton, 384 F. Stipp. at 351) >clepe
ndcnue on salmon): Sit iiic/eli Rrpout
(cited in note4). at 351—52 (“fisIt in common with the
whiles’).

htt’otdc’// Repair (cited in note 4). at 351

Joint Biological Appen
dis
(cited
in
note
It.
at
327 (qtioriing (‘ommissiotter of lndiait Aftiiirs):
Pavsc’nt.er Fishing Vessel, 443 ItS. at 1166 u.S 1Y79>
(“catch most of otir tishi.
(

‘7

Id. at 348 (emphasis addcd)
(Steve
ns’
quote
from
treaty negotiations>: J tick l...anda u. I:nipi’
Victories: hid/tot Trenit’ Fishing Rig/its in i/ic
Pw/lIe 7
Vo,ihui es! I )) Es V Et.. I... 4 I 2 (1 98(1) (64 million
acres): Tribal Brief (eited in chapter I, note 5). at
25 (Stevens’ quote to Senate); U.S. COMM’S 0\ Civtr
Rtot ‘is. Isniss Ta tittS: A Cost StuNt QLES Foil
Si, RVivAi. 64 (1981) Iconeern about small reserves).

,

.

i isa. ii (cited in chapter I. tote 1>, at 15o (Stesen
1
l)ii
s’
broken
proilits
e):
Baows
ci
ed
in
chapter I note I 8) at 1 32 (Northwest Indian
Wtw); UNcOMMI Os (osi ROy! sv (ci tell in chapte
r I note
5). at 34-3’) (delayed treaty ratification).

,

itt tote

3>. at 30—31.

Passeu,ge,’
Fi.vh/i
’
1
fccv
ig
l.
443
U.S.
at
(764
(most fish hat’vestcd and sold by natives): Tnhat
Brief (eiteel in chapter I note 5 ). at 2o i n hat ‘ole
iii fronttei’ ecotiotity).

Wt lktitsott & Conner (cited
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i niterent

check ott harvests).

59.

chapter I, note 3). at 23. 63-65.

it

t).
46—59 (eil’ects of white developutent on saitnoit h;ibila

iii

Id,
it

to Chapter 4

Id.

T.svi. i( (cited

Lt(uI,vio\(ictt (cited in chapter 1, note 26). at 44-47.

TAYLoR (cited iii chapter I, note 3), at 44-45.

LtQtt\ios\ i(ti (eHed in chapter I, note 26) at 33-37
an
25 (native custom. k tnslii p, cereinion cs, and taboos created

25

Notes

uacr Fislun Vessel Assn.. 443 U.S. 655.

Washinuton V. Washuiuuiton State (onumercial Passcn
U’sselj.
654 1979) Jbereinafler cited as Passenger 1’isIuln,u
Taylor (cited in chapter 3. note 22). at 312.

at

242—43.

. Terr. I 557). l’hc injunction :i9ainst the
Lttited States s. ‘l’ayii.ir. 3 P. 333. 335—36 (Wash
States v, Taylor, 44 2. 2 (1). Wash. 1S90).
l:iyliirs was al’lirmcd allen Vvashtitgton statehood in United
Taylor (cited in chapter 3. note 22),

246—47.

247: United States v. Wiitttns, 73 F. 72 (D. Wash. I 8961.

it

Wash. I 8’i7): Jones s’. (Jtllvert, 32 Wash
United States v. Alaska Packers Assn., 79 F. 152 (U.
r 3. note 22). at 243—44: on the Lumnii Indians.
(slO, 73 P. 7(11 (1903) (Tulalip case); ‘laylor (cited chapte
tns tORY OF Lusisii lNtJtA\ S\LMe P1511156
Boxisi.Ruuiu, To Fisti Is COMSI0\: ‘File Eituso
(V. Nebraska Press 1959).
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Electronic copy available at: https://ssrn.com/abstract=2213366

°

I)

(41)

Wash. 47(4, 4(4 -(42. 15-I P. (405. 5((7 ((9 9.
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80 Wash. 2d 276. 57 P.2d 1393 ( 977). Puget Sound (lillnette
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. For a discussion of how the
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ed comprehensive plan); Confederated
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c
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1)ii
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Sen. Doe. No. 87 (cited in note I 6). at 76.

t version at 16 U.S.C. 756): 0
Pub. I.. No. 75—502. cit. I Q3 52 Stat. 345 (1938) (curren
sal non). The Secretary of Commerce was
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was an itntorttitiate cost ol ‘civilttatnin’, hut fish culture would
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the water quality problcnn. dams cause. see
Wildlife Federation’s petition was under consideration. On
1297-1303 U). D.C’. 1982).
‘lational Wildlife Federation r.(iorsuch,530 F.Supp. I2l.
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every three years), 1301(h)( I )((‘) (pen
is
to
aelnev
e
water
quality staiidai’ds), 1323(a) (iederi:ietivities
to achieve \s.iter quality standards). 131 l(.i) (water quality
certilieatiori for t’deiaIlv licensed and
pei’in tiLed activities).

4 on the ‘IMDI. lttiyation and its significance.

Id. 1.3 3(e))> )(2)(13) (contents of’a
water
quality
standa
rd>:
PUD
No.
olieHc
I
rson
(‘olitttv v.
Wiislnngtnn Dept of’ I/ei locy. 5)1 U.S. 70(1, 712—72))
(1994). djscnseiI in 4 W’ IRS .s.sti \Vs tit Riot s
ii
40.0S(e)(2) (Robert F. Beck. ed.. 1)96 ed),

§
See lie sources cited in note

e Wash i iigton Dept. of 1 :eologv, I.’eo/ogi S / 996 t.ni
d/t/ow’ I,isi n/ IOii/i’L (I co,d !h,’rsite,tt’i/
H1nc11od/. s ih.’ .103(/) 1./ct. http::;’
vww.w
a.iiov.
eeolog
y/uq30$d (visited Oct. 20. 1999):
(_oininents of Nina Bell. Northwest Unvironnienwl Advoc
ates to :tttthor (Jan. 13. 2000) ( Wasltingtoits
restrictive criteria (or listing non—complying sviitcrhod
es: sm gui huant sublethal efihicis in urban estuaries).

text

in this chapter on N \i PS’s

.

N at tonal Ni arnie F tslmenies Serv., Ill /og/rii/ itii/ (‘oiiJia
’coi e O/dni(n in I ppiv a) a) ()ia’yoo
i>’ocr uoli’ Sicni1o’ds Jar li/s cdix d (.)xi’g
ii, Trio/k i’ino’c. oni/
1jj at I 5 t July 7, 1 996,i I beret naf)er
ci ted as f/JO/i 00 ( )i’cgo,i (foci’ Qua/in’ .Sioulnrr/s
1(1. (data on half o I’ ‘streams): ‘see notes 25-33 and aceont
p:mving
qttestion inc the adequacy of ( )rei.ion water quii ity
standards.

Personal eoinmunmeat ion betwee
n
\i
ike
cln’ir’n
I:
tlson. idaiiii Div. of Ins i rotirnen nil Quality and
Melissa Powers (Oct. 22, 999): (‘oninieiits ofNmiia I.(cll
(cited in note >2), at 3 (temperature as :t
‘1irrogatc (‘or other water quality problents).

Bell (cited in mote 4).

tii

3 (discussitig the cases>.

Id. at 19 (sediment), 45 pH).

IJIOp on Oi’ci.ni (Voice Qua//tm’ Stu,mdo’d.c (cited in tote
13), at 19 (Uissilveil oxygen. 29
temperamLu’u).

iS

Id. at 3-4.
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.

I 323(a) (lèdei
that Forest Service timber sales s uolatecl state water
stauudards). The 11051 recent ol floir eases iiudiiig
I’hiinias. 37 I-3d 145. 153 (9th (jr. I 9’)S) (citing
ig (‘ouugress
quality standards was Idaho Sporiii
Slates Forest Sers ice, 534 I-.2d 542. 552 (9th Cur.
Oremin Natural Resources ( ouncil s-. Lni(ed
l
Rice, 914 F.2d 179, I 52—53 (9th (‘ir. ‘(90) (“ Die judicia
S,’, i/c,, Marble Mouiii,nn Aiidiiboii 50ev
701—706, permits pris:ute cilu/ens to
U.S.C.
i-esiew provision i,(’the Administrative Procedure Aet, 5
froni itonpoitit souree’’ F Oregon Natural Resources
sue Oar alheeed slate waler quialitv control violations
l’)S9 (‘‘ (he CWA also requires states to unpleiiient
l.yng. 552 F.2d 4)7, ] 424—25 (9th (lr.
(‘ouncti
of’thue reasoning
l agencies flutist comply’). I-or ill able critique
sva(ei- quality standards with svliicli f.idera
Idaho .Sioiilng C oiigm- ci i’, T/,ont,m.c ,i,nl
ol the /d,i/io Sjuoi-tl,n ( ‘oh iess ease. Sec Robin Ktidis Craig.
,S’,nnc’
oup i/jut Sotos cc, I/ic’ 1 1’.’), mid I/jr [/euioog of ‘In I/ic’
7
S iu5’15’iLiim l,,tn,o,ioi-. [c IL-i-ui [oem/itt A
Bitt/ti, 530 F\\ it. I.. 527 (2000) (argtnng
iklioio,i cut,! ioilte Sins’ J/.vs,’iii us uuii- .Voii—poi-c’iumnicuiru1
y with state water quality sta,tdaids only when
that the (lean Water Act reqmnres lederal llieihities to compl
ledem) nonpomt sources).
the state would impose similar requirements on noit—

O2Schni)
173—21)1 A— l30(9S)ta—b) (teniperatlire). 173—201 A—i(S
Wash. Adinin. (‘ode
rd for class -k svatenc), 173—21(1:5—070(4)
(dissolved gas), 173—2(11 A—t)30(2)(a—b) (nariaitve standa
(anlidegr:nlation policy concerning class .5 Waters).

.

B/Sm In/lug (4-it/u-. (‘oluinhta Basin
Ace 5-like O’Bryant, PP.-) (Pu cc (‘ui-pc Soak,- Ri,’,’i’
o,ti: -: U.S. l-.nvuronnmeni:il Protection Agency. C oiuouu/’j,u
Bulletin (April 25. 2(100) .liitp:- cbhnlletun.r’
199’)) (l:.PA f’itidmng) 40 (‘P1/ §
R/,’,-i- Ienijuei’utuic’tc.ct’.s:suiieou Won/ui/on Cl,’t/na/,c ((‘eh.
o)sshetliei a proposed action threatens
5(01.27(b)) lOt (NFPA iegulatioti icquiring consideration
co, I/l’I ,S1/I -f//eu- (‘ui-p.s ()i’’,- ‘lil-i,’d (‘lean Oute’i
iolation of fedeial, tale, or local lasv) 1,sam francis
discussing a Jul .31. 201(1) letter of 1.PA to the

(ut ps)

11

ole,

ti

note

3, at IS-b 6.

2000).
Corps o(l’.ngtneeus. 92 1”. Suipp.2d 1072 (I). Or.
(lund/i, Snni,lmu’cls ctied

ins

.1<-i I uoliutio,u.s. Ci t-\RiNO Ut’, Aug. 14, 2001), at II

ii,, ()uc-goii

Natiotial \VildIt)e l—ed’n sB/Op

LPA’c coutdtiouu:ii lip1mr,is. /, :,inucjiutict:tS 2
2,
hI. at 9-10 lack ui uuilpienieumtation, idi ewe etliaems.
rs anon iume,istmres which time stile ssilI unpiemerut).
(letter expiessing EF’A\’s eoi,ditioiual ippuoval>. 3 (conse
((i egionuul ft-inpeiol:ire c’ritem’i,i ‘i ueet
Id. :1 20-22.
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to Petlorot Mandatory

Ot

(lniptei I I

Duties

Under he (lean Water Act and Iatdattoeied Specie
s Act çjuly (0. 2000).

3 U.S.C.
l25l>iU2) (national ooal o(watet ptaht\ ‘isteetitte the
‘ropatettioit ol lisit.
shel lItsh, and wtkIlt c).
Notes

(section TOOt)).

Secuon (Ota((2( coittains the

The Federal Poset Act is eodi(ied at 6 USC’.
791-525. In isdictioti under the PA
extends tu tr,tchtionitlly tas
iiaahle
waters
and
post-i
93
proicet
s I1(ciitt itterstate ccittttttetee, See 4
i’Ctn Is 40.03 Rob’t. 6. Reek, ed. 1996 ed. 200))
supp.).
RN AND \\‘\ttit

I) U.S.C.
797(e) (section 4(e)), 503(a)
dtreetive to consider plaits ptepared 6’. others.

ure

First Iowa llvdroelectoc Corp. ‘.. CPU.
328
U.S.
(52
((9-0) (((RU licenses may ignore its:
state laws): Calilonita v.
CRC.
495
49(1
U.S.
((990)
(rea(hn
ttnto I7tsi boo): [‘CD No.
(‘oitttty v. Washington Dept. ol’ Ecology .511 U.S. 70(1
(99-I> (State waler quality stattda
rds
nay
conditiott FLR(’ projects): 33 U.S.C.
1341 (tsater mutlll
eettit’i
eat(on
condit
ions):
16
U.S.C.
CS )7(e).
803(j). 811 (federal land inanagetnelit cottditiott,
Itslt and wildii)d recoiiioiettdattoi:s. Osltwa
y
coiidit iotts).

(‘otto..

2d Sess. 30(1 95(0 (leo4:hve

16 U.S.C. 799 (ttiaitnuto 50-sear tenDs): hR.
Rep. No. 034,
O)th
(‘otto..
2d
Ses.s.
22
l9(4’)
(“new look’); Attieriean Rivetx v. F[RC’. 201 F3d
II 86. 1(95- 99 (9th Cu. 201(0); 6 U.S.C.
81)7
federal takeover>. 805(l) (itoh —po’. er Ii eellses).
6 U.S.C. § 8O3j) (sectioti 10(j)): Ilk. Rep. 567. tOth
Ni story o l’ I 986 an let tdme its).

itt

\V’., iS R:ot
(fir. 2)100).
\.)

40.0O(e

itatiot,ai parks nd tin,itteitts). 79
7(e) (see:iott

i

56 Fed. keg. ol,i37, 61.139 (Dee. 2, 991)
)lttt.ii:
tLl
toNes do lot qualify uitder sectioit 100):
4.34(e) (60-day (tue period). (el(S) (sibstantial
c’ idenee cca(re:tart).

U.S.C. li 79((2) nhoil(hithng (eenscs

On ECU.s interptetat:on 0! section 0j), see 4 \\
\t.RS
tote I); American Ri’.et’ ‘.. l:l:RC, 201 F.Sd 1186 1202-:
205

18 CUR.

itt

(i

W-
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appmuv e

changes to the prJ cm

. Inc.. 81 F.E.R.C.
16 U.S.C. XII (section l8: I’uget Sound Energy
itiorti ttg authority).
(state I) shery agencies do not have section I S cond

61.354 at 62.o56 (1997)

§

WAi FR

40.09(h (cited ni

original definition): 56 Fed. Reg. 61.137. (mI.14()—
56 Fed. Reg. 23,108, 23.146 (I 991) (FERC’s
02—466. § 1701(b), (06 lOut. 3008 (vacating FLRC’s
45 (I 9’) I) (FERC’s revised dehtittion): Pub. L. No. I
dehnition 1.

4 Ws FiRS ANti WArIR Rttt’t s
(Dit FERC’s interpretation of section IS. see
. 4.34th).
note I ). The 60—clay tnne limit is imposed by IX C’.F.R §

,At)

(9th C’tr. 2000). quoting from l3angoi’
American Rivers v. FERC. 201 F.3d at 1187, 12(0
Cir. I .i96).
Flydro—Electric Co. v. FERC, 78 F.3d 659, 663 (D.C.

Ecology, 511 U.S. 700, 709—721
P[[) No. I ofjefYerson Coutttv v. Washington Dept. Of

t ton ofstate laws. sec 4 WAt IRS
33 U.S.C. §i 1341(a)) I t. d): on the EPA’s preemp
(7)(imi) (amendments to original license
Riuti s § 40.07 (cited m note I IS C.F.R. §, 4.36(fl
tgs
applications). I 6.8) fl(7)( iii ) (ainendnmettts to re—I icensit

(1994).

Il (2d Cmr. 1997) (mhestate’s conditions
Airterican Rivers v. FLRC, (29 F.3d 99, 107, 110—
the pm, ect and
to rev icw and approve any gil i ficarit changes to
nv olved a reservation o I’ state authority
es coltcerrmiitg fish pass:tge ttitd canoe portage facilities:
all niairitenance activities: cotistructiori deadlin
tial
mittinicim water levels and peak water flows), The substan
itriposed by 16 U.S.C. § 803(a). 825U.
is

cotiditions concerning

evidence standard

and operational

tIiiided. or carried out’’ subject to [S

‘t

, 967 F. Supp. (166 (L). Arm,. 1997’t
0
Southwest (‘enter for Biological Diversity v. FERC
v. FERC, I 70 F.3d 696 (‘Oh C’i i. I 996) (FE RC
(jurisdiction only for appeals courts); Anterican Rivers
chap. 9. text accoimipat us tug tote 64 ; P:ie i fi e Rivers
order a prereqtusi te Or .j udicial review), discussed in
0,
suhcet to F SA eons tiliattori). discussed in chap.
Cottnctl v. Thomas (existing land management plaits
text with notes 52-53.
ri,cd.
9
16 U.S.C. § l536(ti)(2 (all federal actions ‘‘autho
mienons I.
review): iS C.F.R, 402.3 (all federal discretionary
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(11)59),

§

2.23.

American Rivers v. FIiRC, 201 [‘3d 1186, 1197 (9th
Cii., 2000),
59 Fed. keg. 6o,7 14. 66,718 (I 994), codified at IS
(ER.

2.24.

citinu

54 “ed. Reiz. at 23,776

The background and early implementatio
n
time
of
agreem
ent
is
traced
in
I’.
1._orra
me Bodi.
l”ERC’8 .(lid—C/.4tonbiei Pe’oceev/otg: hian )e.’u:c and Still (sean/m
g, 16 [isv i.. i
(1986); sr’e also
V iLk\i.\N (cited in chapter I. note 42). at 71—72.
(sO Fed. keg, 339, 340 (1995). codilied at IS C.F.k.

Edwards Manufacturing Co.. XI [‘[‘.RC, (11,255,
at 62,208—09 (1997): 4 W.srnKs st
Rioters 40.13 (cited
in
tote
§
I):
Ameri
can
Rivers
v. EERC, 2(11 F,3d 11 So, 1210 (9th Cii’. 2000)
flshsvay cond nuns are ss ii h in the discretion of’ liadera
l fishery agene es, not F ERC 1.

.

Charlion I I. l3onlsain, The Rt’eooi’aI of( ‘ondii Aeon:
.1 4luer of E1’ononiics 5 Itto R:\’umt Ntsss
tie. 4 at 7 ) Null. Res. I... Inst. Fall 1 999);
Churl
ion
II.
Hon
ham,
Tin’ ( ‘and!! Daoi [icino cal and S’ecitoit iS’
of time Fee/coil Pot rue’ ,i(i: .1 Coerced ,S’ctilc,oi’oi, 1 4 EN
J.
V
ri,.
I & I. itO. 97 ) 2000): Jenathan
Rrinckmtmn. Ct/file Pluses In Reine ii’&’ t_’oeeelii Dam. Ti in Ottiui,
esisN, Sept. 23, 999, (999 W[. 28262512
(S (3 .7 million for dts nt removal, 82 million )br permits and
mit ig:iti oia and S I mill ion isa r the Y akania
Indian Nation’s Fishery Enhancement I’ ond).
Emiergv Act of 2000, Pub, L. No. 106—469 603, 1 14
Stat. 2029.
§

Notes to Chapter 12

See discussion of the Supreme Court’s (lecisiolt, in chapte
r 4. text with notes 26—27.

Cited States v. Waslnngton, 75’) F’.2d 1353, 360
(9th Cir. 1985), aif’g 506 FSupp. 187, 197
(WI). Wash. I980. (‘or art earlier Ninth Circuit amrma
nce on the hatchery issue, see I. nited States v.
Washington. )‘94 l’.2d t 374, 1379—85 (9th Cii. 1982).

United States v. WiishiiiIceit. 501’ F.Supp. at 2(13—04 (Vs
I). \Vaslt. (980).

hi at 208, citing
Washi
ngton
v.
\Vashi
ngton State Conimerci,il Passenger Fishing Vessel Ass’n,
443 )j5 65$, (sS6—87 i, l979)( liereniutIer Passce
tger Fish/meg 1 ‘e’. sclj.
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985), but the court reversed itself

( Oil:

(‘OMIASS \NI) (huitui
i)n the tiinbei’, 11th and wildlife tereeijieiii, see ksi N. (iL,
E\V1iaNM1 NI 120-24 (Island Press
Seit”o I’ ,\NOPOI Hits Hit liii P00111 ioN Hi’ till

\iIN(

ruled hit it possessed no jnrisdtetiori iii du
slip. op. 5397 (9th Fir. i)ee. 17,
suminirvjudtsnieiii in No. 8)—SI
ivitli the iupittii>it cited (list iii this tote,

INIiik
093).

,

1.2(2) (21(1)))): S l’iiuNnSON ON
g\ rtt.nis)
I Risi \li\ti NI Hi iitiLtiw )iPi<(Ii’iititi (Si
(Iary U. Meyers. l4tiflecl Stoics i’. /)u.’,h/tijion
RiAt. Pisoi’i.u rti 65 1 Divtih A. Titontis, ed.. I 994):
/iis, 67 on.
7
,Si’i’t’iiiuc/r’ I’ll Oil 4,,’’ 7)’c’iu/i f’/sIiio R1
iia,s i’ II) I/i iao lid: /1/ i/u/is/Hoc’ (ill 1,11 t’ju’uiiitii ‘,i6i/
1
f
a) tilts chapter is adapted Ironi [‘watt [So/il at 463—
I.. Rtv. 77) 783 84 (988). Most ot’thc remainder
s inure e’.tensi Vu
of’ (‘ala rado law Review), win eli contain
502 (Ii sed isv penlussiu n of’ tite l.n i versltv
cHit ions itu iiiilictrittes.

5-

Alesander. 440 F. Supp .553. 555-56

ii

Ris :n (Oregon St. U.

hi’ 157 IT3d 63))

46) —62.

1—32 1 W.[). \Vi4i. 904) (She/I/is/i I):
linited States v. Washiiigtoii. 873 I’Supp. 1422. 143
698Ba/i/i /.)ecisj,uui /itini’otsioir/, 29 Lxv IL. 1.. 683.
Mind J. lJombs. (.;nte,I Shut’s i’. ii ishitii,un, The
700 (11)1)9).

Resei’v,it,on ti.

a. 2-2 1 I, slip. op.

[MBA

91)5), 5
i
Ii(/(’c/
(10
’

46: Site/f/is/i 1/, 508 F.Supp. at
S/ic//fish I, 573 F.Supp. a 1435—37, 44 (—42, 1445—
1472—73: She//fIsh I/I. 909 F.Supp. it 792.
35 i’.3d 615. 634—41) (9th (‘ii’.

\\ts. ANti I 01 Ut S
See Ronn is Ui.n ii. EMi’ Is Ni. Is: INn] NNS. F)

L’nited Stites v. Washnigton.
(9th Fir, 11>1)8).
5

Press 1991)).

C’oiifederated Tribes ot’the Ijniatilla Indian
977).

attuii v. (‘alhiwav
(otiftler:ited Tribes at the Linatilia 1ndan Resers
7 (1). Or. Aug. 17. 973).

(U. OR.

01st.. 7o3 1.21) 11)32, 1054 9th Fir.
Kittitas Reeltni,utioiu l)is’, ti, Sn:i1,vsillc \‘ille Irtigation
n).
1985) (discussing the district cotiri’s unpublished opinio
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8luckleslioot Indian
\\!isli I 988).
nbc s.

dci

50-I, 1505-00. 152-14. 15 7,

VSiipp 1515.

522-23 (Wi).

5 8-22 (\V.D.

ellis ot the treats hshitg riulti in l.nited State-.

or o I tH. 9

lall. 698 F.Snpp.

N,ortiiwest Sea Panns v. lJniled Slates Annv

The Ninth Circuit itf’lirnecl the is\Ii.> separate
Oregon. 71$ 6.24 299. 3(1-I n. (i (9th (hr. 1)83).

Wash. 996).
2.
V.

United States v. Ander.soii. 6 Indian
L.
Rep.
I--129.
6-131
(ED.
\Vai
July
23, 079). Utis
decision
coiicer
ned
a
hind
Ieser\a
t
ion
created
1w
l2xecutis e hider, not a Siet eiis or Palmer
ireaty. and
involved an oii-rewrsatioii l)simiiig right. The results
ueie adopted by .tnotim
ei
distric
t
judge
(the
pmesm
ou.
judge Imavitig died). and eli undisturbed by the Nititli
(‘ircuit. United States v.. \midersott. 5)I F.Supp.
I
(ED. Wash. 982). i/I’d, 73(1 F.2d 135$ ((tIm (ii.
984).

(‘in.

394. 1411. 414-15 (96m I r.

9%)% i//’g

7$

Sung. $o.

(olvilie (otilderated Iribes v. Walton, -16(1 FSupp
1320. 133(1 (El).
\\asli.
1978),
oi/’/. 0-7
F.2d 42. 46. 48 (9th (ii’. 1981). In a subsequent
decisio
n,
the
Ninth
Circui
reverse
t
d
the
distric
t courts
deternii tatton allocating only about liallof the
351) acre—let of water pci year needed fbi
the ttmhal li4ter’;
alter gi’anti ig lndtan and ton—Indian in’igat
ors
their
lull
aitioun
t
oI’ivat
er.
The
Ninth
Circuit ruled that the
tribe should get its (liii atnontit of’ 350 acre—f et.
subjec
t
to
pru—I
i
ilo reduction when insuilicien:
ss
was available. apparettily
recogn
izing
a
reserva
tion
date
priorit
y
(or tile rephaceittent lislteiy. Colviihe
Cool derated Tribes v. Walton, 752 F.2d 397. 404-05
(9th
1985).
United States s. Auatm. 723 1.24
345 ID. C)r. 979).

purposes.

secure

V

is

...‘

ules

Tic

Ir

nuts

Joitit (3d. olC oltrol of the Ilathead. Mission md
bc 1 Irrigation Dts:s.
Uiiited SIa:e. N$:
F.2d 1127, 1131—32 (9th (‘ir 1987), ietu. 6411 F.Sttpp
. 4(0. 426
(U.
1)851.
Mont.
The
Dawes
Ac
designed to prontlIte the allotment and irrimzation
of’ Indian lands states in part: “In
cases
ss
here
the ue ut
water for irrigation is necessary to render tile antis
within
my
Indian
reserva
tion available
agnlcliltLmimmI
the Secretary ui the Interior authorized to prescri
be such I
and regulations as
deem tecessary to
a lust and equal distribtitmoit
Dmmwes Act. 24 Stat .38% (I 887) (cmli lied iii
elevant part it 251.5 h
381(1994).
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Il

Id: at 1323—25.

hi. at 1323.

ver,

,

Accustonted Fishing I’ laces. State Dept.
Order Re: [‘reaty Reserved Water Rig It ts at sn;, I and
”
Sup. (‘t. Mar. 1, 1995): Order Re: “Flushitig Flaws.
of Ecology v .Aeijuaselki. Na. 77—2—014S4—5 (Wash.
84—5 (Wash. Sup. Ct. Apr. I 3. 1 91)5 t; Fintotity
State Dept. of Ecolaity v. Aciluavella, No. 77—2—014
Polk P,afxI (Portland, Or. May 20, I 995 ).
Reu,a,J,s a) 15.’ A nil,,, ‘us’! I (‘ole, Li,,,’ mu!
Wea

in

. Case No. 39576 (Idaho Dist. Ct. Nov. 10,
In Re SRBA. Ne7 Peree Tribe lttstream Flow Claims
Vt ishtn..,t an P ivsl_nkcr I ,shin. \ vs’,..] \sn 4
I 91)1)) /p op it 4’3 40 47 icnot in.. Vt ivhincion
chapter 4. text with notes 27—28.
U.S. 658. 686 (1679), discussed

regii

e Court eases at (E,,an.v tatlirmattve
SRHA decision tctted in note 34), at 3—33; the Suprem
Iii ttanst are discussed tn
II (no discri m, xi tory
access right To/eu (no I teense fees t, and / ‘at ol!ai’
decision is etted in nate 34 above.
chapter 4, text with totes 7—10. 12. 18: the harvest share

(‘a.. 847
ott Ne Perce Tribe v. Idaho Power
SRBA decision teited in tote 34), at 34—37. relying
aecontpanyttmg notes 43—5)); an time t4shitig rtglit as a
F.Stipp. 791 (D. Idaho 994). discussed below text
6, 52.
p/W/i( Ci pt’codrc, 5CC this chapter text st tb totes 45—4

ii

chapter 4. unite 26).

Tribe,
on Smith Dakota v. Yanktoi; Sioux
SRBA decustott (cited it tote 34). at 44—46. dying
s. \IuiIe Lacs Band ot Cltippewa Indians. 526 U.S. 172
522 U.S. 329 (1998) and ignoring Minnesota
tt. VCv’ Michael C. RIut,tm, Dale D. Gable. Judith
(1969); for a mote detailed cnitieisnt of the SRT3A dce;s;o
Cave,
aaoi, (?/ Treat IIairi Rig/its: the SnoJ,s’ Rite,
V. Royster & Mary Christi,t:u Wood, fur/k/al Te,at/a
3o 1i). u L. Rnv 459 (2)300).

see (ictc)ies (cited
On tlte Suprente Court’s attiagomsiri to Itidiar; rights.

er Relic) ,mnd Recissiotis Act. Pub. F. \‘o.
Emergency Suppletneitta] Appropriattoits fer Dts:ist
e. Forest Service, Re, ol,! o/ Decision/or
104—19, 109 Stat. 194 ç (91)5); U.S. Dept. at Agruetthttit
n fAa ,aacm.’ WIthiN the R,i,,ct,’
Suit/cc’ alt,! Bins it ‘‘/ t and .l/an,Oro,, ‘a, P/a,ii;/
.tinpiithiou S .Stlninn. itt 668—72.
i1’e ,.V n’the,n .S)taIieil On’! (I 994), &i i sevis’.cu in
,i/

1 uieiic/iiueitis ía

.

‘

Legis!i;i;c /115/107 all/ic luiiii, hut
Cut the 1995 rider, see Slade Gaiton & .Iuhe Kass.
Jtm5,, (4,unioii,’nt., ill iS,
vv: .4 Snto!/ I”icio,’
Sa/togc 1 iicthiica1s En ic icr ii, I/ic 164t1; (3’ ttg S
\lleltael .‘\xlinc, [a?, 51 fJisUn 00/i/li’ /‘o/ilk 0/
[‘a,i/k Vnri/;,i’cvl. 26 Exv :t.. L. 041 t I 9’6’:
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Klamath tribes v U.S. forest Ser ice tefled in note
41), iii 21. 24-25. 1 )n the fderal tidtieiir
duty, see 81 arc (‘h ri ,i ni Wood, 1-’nl/d1ioi the Fret
ni/re ‘V 7)’iixi
Respo
iisib
il/ti
loi
‘aid
the
Nii’e
‘Vol ioo’s oi ho ij, niInr lila! Issues;
.4 l’ai’iiol (‘rith
uc’ of the ( ?n!on ,ti1ooni.sosauin ‘V l’iyonrve.s
1
(10(1
I’eijoiiiaoee. 25 Lxv it L. 733 (1995).

Federal Power Act, 10 U.S.C. $03(ct. The inbe
tiled suit
becaus
e
tIte
statute
of
limitat
ions
was about to run on its claims. lime I 982 Indian
(‘laimns 1_urutation Act extended the statute of limitat
ions
for pre— I960 tribal damage claims acranist private
parties
.
allowi
ng
these
claims
to
be
submit
ted
to the
Bureau of Indian A Li irs (hr detertnmnat ion of wlm ich
claims the Depart ixent
of
Just
ice
won
il
lnrstm
e. In
December l991, the bureau infomnmed the Nei
Pemee
that
it would not recommend the Justice
Depamiment
pursue its claim
agains
Idaho
t
Power
becaus
e
damag
es
would he dm1 licult to prove As a result, the tribe
had until December 20. 1992. to pursue its claims in
court, which it did.

Nez Perce ‘I’ribe v. Idaho Power Compa
ny,
847
F.Supp. 791. 794. 809—12 ([). idaho 904)
hereinafler Ne: Pei’ie Ti’ibe(: United States v. Winatm
s, 198 U.S. 371, 381, 384 (1905), discussed in
chapter 4. text with notes 7— I 0.

Ne: i’e,’ee Tribe. 847 F.Supp. at 794. 81 1-12:
‘VIeno
minee
Tribe
of
Indian
s
v.
United
States,
391 U.S. 404, 413 (I 968):
on
the
prior
ease
law
burdening private parties. see chapter 4. text with
noteS 9.
II and this eltaptei’_ text with notes 1(1—12, 26—2
7.

“

Pars c’itger Fishing levseI, 443 US. at 679, (iSO
(1979)
(no empty net dippmngh Keeble v
Hiclseringill. 11)3 hing. Rep. 1127,
1128
(KB.
1809)
(duck
pond citse): Union Oil Co. v. tippen. 501 F.2d
558. 568 (9th Cir. 1974) (allowing a dam:tges action
agains
t oil companies by commercial lishers
clatnaged by an oil spilLu I-mgluiizi V. F. Cireato Shooti
ng Club ol Lake lvoshkonong. 516 N.W.2d 419
li
Vs isc . 1 994) (awarding au injunct
ion
to
recreat
iona
lists); Al len H. Sanders, I)aiiiimdog Jot/ian 1 ivan’
Fisheries: .4 l”iolcitio,m of Tribal Pivperii Rig/its
?. 17 Thin. L.sxo & Rtsraiio I s U. Rev, 153, l62—6
(1096) (collecting other cases): J’usseoger
1’’icliiog lIsLe!. 443 U.S. at 686 (ritoderate living)
I’he magistrate did not completely
rc(ect
the
right
to
habitat
protect
ion,
howev
er. Relying on
the s acated panel decist ott at’ the Ni nit hi C ire ott mit
P base II
of
(
nued
Stoie.i
i.
Ft
os/ioig
ioo.
he
decided that
mite habitat protection right applies only to
a developirieni that was ‘part o( a paitcrii of disemi
niiiiatiou
i mist treaty f sIt mg runs.” N and i sen in
mnaior
y
“reaso
nable
develo
pment,
”
die
magist
rate opined. sliou Id
he borne PIty/fitly by treaty amid non—mreary
fishei’men. Nez P ye Ti/he. 847 F.Supp.
at 59t), iclyimig on
Cmmimecl States v. Wushii4mun. 994
F
24
1374,
1389
(9th Cir. 982. (The magistrate recognized that tIme
en /soi( Ninth Circuit vacated die patiel opinion
in I 1.185, Nevertheless, lie heated
lie i ribes’

ii

the vacated panel
opinion as iion—himthm
hut
g
well—
reason
ed
author
ity
and
(Lund
ii retisoning ‘‘persuasive’ on ibe natum’
e of
etux’ right to hi bit,i t protection. 847 F. Supp at: 5i (8
. It ow the tribes cmi Id slioss

i
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..

case to the
Idaho Power
million of
Canyon dams.

.

tinendation and Dismissing Action. Nez Perce Tribe
Order on Second Report and Recon
s
at 5—8 (0. Idaho Sept. 28. 1994), ignoring ki)tita,
Idaho Power (‘o.. No. 91—05 I 7—S—I Ilk. slip op.
ing an
on oust 763 I’.2d 0)32 (9th (‘ur. (985) (a hmrnm
Reclaniation 1)isi. v. Sunnyside Valley Irrigati
erated Tribes ot the Linatilla Indian
aiioii ol salnion rcdds): (on(d
In)unction preventtng the inuutid
ola federal dam that
or. 1977) (enjoniing construction
Reservation v Alexander, 440 F.Supp. 553 tI).
out’’).
I/dung (,‘x.sr’/, 443 U.S. at 676 (no ‘‘cruu’,’,dinma
nould inundate (ribal lishitig urounds: J’o.ss,’m,’,

‘0)5). I’Iie Nez Percc appealed the
United States s. Winaiis, 98 U.S. 371, 381 (I
the parties reached a settienient iii which
Nniih Circuh. but before the court heard the case,
1.5 01 which was to settle tile eaSe. and 55
agreed to pi some 516.5 011111011 to the tribe. SI
Power’s attempt to relicense its three Hells
which was for time tribe’s ‘‘full support’ oh idaho
dams receive new licenses.
The 55 million is nut payable to he tribe until the

when 1.5 reasoning was adopted by
The error ut die I lells Canyon case was compounded
the Nez
a companion case concernnig damages caused
another lodge in the federal district oh Idaho ni
reirios ed in 963
danis ill the (‘Icaiscater Iliisni, suinchi lm:id been
Perce by uwo Washnigton Water Poscer
v
runs and its fish imng sites. Nez Perce Trib e
amid I 973 but cvii cs had damaged the tribe’s 6 sh
olpropeitv
—HI.R (I.). Idaho \iar. 28. I0’)6). On the flexibiltm
\\ashington \\‘aier Power. (‘iv. 61—05 hS—S
;’ Pu’oIli. at 498 in. 4 I 0— 1
and the context iial nature of remedies, see I’i.c,au
concepts

.

(I 979) (no eniptv net dipping): (n ted States v.
Si
Pusc’uugi’r l’/ching I ‘vu/. 443 L’S. at 667. 684
Adair. 723 F.2d
(“res” per lodge Kennedy): United States
Oregon, (m57 L2d I 006. 1015 (6th (‘ir. 982)
de”).
1394. 1411 (9th Cir. 1983) (‘wilderness servitu

Kennedy on udicial cons(rticuive cus1u’d): I
Lnited States v. Oregon, (s57 l.2d at 1016 (lodge
4.9 (21)00) (no unreasonable interference standarci
Rust ,c t,’tisi t (101)10) or Pnuut’i toy: Stivvmiuuts
plo/os u pi’uoths’h.
for servitudesf cci’ Id. I. 1)2) (seremiudes include

.

414 U.S. 44, 49 (1973) (Put u//op II)
53
ment of Gatne ofWasli. c. Puiyallup 1 rube. lc..
Depart
165.
IJ.S.
v. Department of (iahuie ofStimtc ot W:msh.. 433
(Justice Douglas quoies): I’uyahlup ‘l’ribe. Inc.
Oregon.
Si,utes
m Cu conservation regulations. Uttited
175—77 ( 977) (Ptncu//ii’ III) (tribal iis[ming subiee
ian fri he v.
(hr ,‘o nser’ atuon putrposes ): Dolt Itid
657 F. 2cl (upholding an in] unction against a in hal fishery
Kreps. Liv. No. 79-541 I). (Jr.
1981 ): Conl’ederaied Tithes
[3aldridge. 522 F.Supp. 683 (W.[). Wash.
to non-tribal ocean iheries).
Sept. 10, 1976) (applying conservation ieuuluussns
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American Indian )rmhal Rights. lsidcial-l nba
trust I spotisihilitics. and lie Lndcntiiered
Specie’ Act. U.S. Dept’s
ol
Interio
r
and
(omnin
eree.
Sec. Order No. $2ti6 and :\ppeitdtx o (june 5,
discussed in \Villsmnsomm (cited in chapter 0, mote
510.

(itations proudniu precedents or each oDhe en
eniti
nuw
be
Rood
/‘iueor
it
v
Icr/il. ii 4070)1)
nn.453—04. —ot’ an :cltertiatise mpproaelm tic
inpenmenmiitu time Stevens reatV
pmoitl
se
sit
h,ibitai proiec:Iccil.
one cal Imno hr rebum Rung salniomm runs to their
cppros
ntumte
histori
levels
c
and
mccrie
v
damages payable to
time Lii bes nnt I tlttit iou) ms:ie coitip I islmed, see SI an
( ‘hnist na \Vood
,
The
Ti//in!
l?//ii
to I I ‘i/c/i//i’ (op/oil
(Pc im! II): .l.sst’rong i Sc mere/go 3
lIiu/c’ to [,c ncr! ho/si/sit o/hiiij ri/s’s Spec/c
/
u, 25 Viii tin i\i L. Ri V.
355 2O((I).
Sonic elaboration oldie moderate liummig standard
is cvarrai
cted
here.
Itouve
ver.
Althou
gh Otis
sitimidard hums received a good deal oh’ critical eoinm
tientamv. I ‘defined pmperly, it is a usctiii
criterion,
First. the standard reflects the Supreme Court’
s recominmnon
hat
the
treaties
’
basic
promis
e to the tribes
was that tltev could continue to pursue their litielm
itood is cccinniei citil fishers: the pronlise was not
ust
that the tribes retained ceremonial and subsist
ence
lislitni
rights.
i
Second
.
while
the
eqnal sharing
tbnnnlim imposes a eeilntii on the tribal right, the
nioderate livnig
test
provitL
es
a
floor,
and
is
at least as
consistent with the likely eontemnporatueous tribal
understandina oh’tite meaning n) the treaty
as the eqti:O
sharing lbrmultm. Third, (be moderate ltvmttg test,
if’
interpr
eted
tic
require
a
signifi
cant
change
ni
circumstances (the Supreme Cisurt nienti oned
fess tribal fishers or
abando
n
i
fishing
op
)
as
preret)
a
inst te
anti use ota tiitilti—taetor test (including per
capita income froni fisltnig. the percen
tage
of
tribal
members
below the poverty Ii tie, the health circumstances
ot’ tnt hal
ntenth
ers.
and
tribal
unemp
loyme
nt
rates) like
that suggested by the district court in United
States v. Washington. 573 F.Stipp. 422. 446
(\V.D. Wash.
094) and endorsed by die Ninth Circuit, 157
F.3d
630.
(is)
—o43
(9th
l91X,
fir.
would
probably protect
the tribes I/urn arbitrary reductions in their
shttire, 50 oil)! :i5 tilt’
cetitral
pi’cmi
i
of
the
treaties
that tile
tribes could continue as commercial (islteis
is p:mi’t olihe analysis. Set’ o/scc Lie (‘ourte
Orethies Kand
of Lake Supet’ior C’hippew:t lttdians v. State. (sS6
F,Supp
.
22o,
22S—
30
çW.D.
055)
Wise.
I
(tittcm
npt mica to
translate treaty—ti me Ii tëstvles iron modern income
requ i retnenis attd conclud trig that about S2it.i Ott)
per
household iii 050 dollars would be requite
liar
d
the
tribes
in
qtmesu
the
omt:
court
cottelu
ded Ottm: cue:: if
the tribes harvested all ol’the resonmees in their lnmum
ing ::td
hshitig
roomid
s.
hey
svccmuid
not
oiain
this
stitnittirtl of hivingt. At any rate, the issue is quite
actideinie at dims point. when the average tribth
Iishernttci:
on the (‘olunibia Riser loses money: //ei’o,tcl
,mt
I’cic’il
120
i’:
(quiltin
g
(‘oluoc
hia
River
inter—
Tribal Fish
(otniniusicmn (hiairmtiti led Strong to the eI)iatt
that the :iserag
e
nibal
fisheru
iai:
loses
ahccct
5700t1
t
per
year). Finally, time iticmder,cte lmvnig test simpltlies an answer
to Iicssc is cctriet: about tIme treaties re
m:iritig
51
t’estoraticsn of treaty-time enviroimmi,emimiml cc,nditimmits
and
an
end
to
alt
develo
7mltet
lt.
Instead
. the tne:m:es
require only habitat citaulitiins itcct”sarv to limIt/I
l the treaties pioinise of a able fishing ecomio
mn\.
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n River productivity): on the
RKtt;n to rita RIVER (cited in diapter 1. note 52). at 90 (Salmo
•
Case For Dean Breaching, at 999-1000 n.4.
factors causing the decline of Snake River salmon, see The

ities): Jhn Yustaviteh.
1995 Hydra IliQp jcited in chapter ‘), note 19). at 72 (estimated mortal at II. 18. ($3 billion
cur, Summer 1998,
Breaching. Drawvicnrns, and the Art ofSahman Recoveiv. to
itunst. however, since the estimates usually
estimate). Many conservationists dispute the estimated expend
since it assumes that the primary purpose
include “foregone hydropower revenues,” which is controversial
that is not the primary purpose for which the dams
of the federal dams is to produce hydropower, and
were authorized. See Beyond Parity, at 103-04.
major dam modifications). On
1995 i*dav 8iOp (cited in chapter 9, note 19). at SI meed flr
at 1004 nn. 25-26 (citing articles). Breaching
the political opposition, see The One For Dam Breaching.
prevent erosion. removing the earthen
a dam would involve a slow lowering of reservoir levels to
in a drIock state. Engineers claim that
embankment and leaving the concrete locks and powerhouses
g one. Breaching all four Lower Snake Dams
breaching a dam would be considerably simpler than buildin
ering studies. Bill Lotus. Hair tea B,wdi a
likely would take four to seven 3turs, including time for engine
Dana. Ltiwtslcnc Mccwtac; Tkiarrca. June?. 1998, at ID.

The Last For Dana
Saving IdaI,oc Salmon, at 672 (dam? original cost-benefit ratio);
); The Out ofDoing Nothing (cited in
BreachIng, 1023-24. 1027 (dan’is curran benefits) (citing studies
25,000 jobsi.
chapter 2, note 51). at 51 (cost ol’$SOO million annually and

tto & Ebel (cited in chapter 0,

On the origins of the Corps’ transportation progqm, so Meghe
note 20). at 119-20. 123.

fe Agencies. Detailed
Columbia Basin Indian Tribes and Staae & Federal Fish and Wildli
*
[hereinafter cited as Detailed Operating
Fishery C’,ygft,g Plan, JI7th 1994 Operating Criteria (1993)
in 1985. is a coalition of federal. state.
Plan]. The Columbia Basin Fish and Wildlife Authority, formed
ency coordination on issues of regional
and tribal fish and wildlife agencies which facilities interag
d operating plan but also a schedule of
significance. The authority not only fbnnulateJ the detaile
and a int.’gntted hasinwide plan aimed at
biologically based river flows to tbcilitate salmon migration
s (33 (Robert £. Beck ed. 1994).
doubling the salmon runs. See 6 W,vfnRs AM) WATER RiciHi

an-fldmoitston Engineerinp, Report itt’
Detailed C4’senttlng PAns (cited in note 6), at 6-8; Bookm
Oppurianitiec within the’ Smok Rice rltasin
the Snake Ricer Basin 1is&’r C’o,nmittee. IfOte .(Lsnage anvu
r 9. re’t with note 3.
8-9, 12(1993). On the “Salmon Summit” proposal, see chapte
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of the Conned and NMFS under the OSA. see
V t,_xi\N (cited in chapter
IV—4l to IV—50, IV—05 to IV—7l.
I 994 C o,teil P,’or,’i’c,,,i (cited m note 0), at 5—46

19. 506. 510.

,

note 42), at

‘lear

Ti//al I?esioi’otion P/au (cited in chapter (,, note
at 5[t—24 to 5B—3 I; see Melissa Powers.
30).
The .$o/r/i if Th
5 Salon ni: lfoo’ the i)/hull Resli jot/on P/an
C jut/i Restore Coittnthu, i/a sin So/mon. 30
Ex V FL 1,. 867 (200(t).

On the Council’s program. see tins chapter. text with
notes 10—Il
Ut’s rttt:sM (cited in chapter 2. note 3(1). at vii, 241

.

Jul. at 4; on the nfl nence and hick around o [Chapman.
see Pan I Kohersi em, Fish,’ .S
I—li ni ,Sc’ieonsts iiiidaiigr’,’ the ,Sa/mo,i, C \ s(sD
i Ft M ns.Jan. I 9%. it F 0, 13.
Rtrt,imti 10 Itt RiVER (cited in chapter I. tote
52), at xvii.

1,1. at xx, 26$—6). 328, 509, 513. (In metapoputattt
its. see Id. at 24—30. 76.

Idaho Dept. ot’
Fish
&
(lame. Report to i/ic i)irec’ior, ldo/ios .1naclrooiotis
1-ic/i .Sioeh,s: Ihe,r
8.11—1.3 t1908).
3-I?.

StunttsoiulRr’c’oi’c’ri’O/itnnHO.

Id. at

1905 Hi div B/Op (cited
iti
chapte
9,
r
nOte 19), at Cu; P/an for .4nm’,’z ng cotd Jesting Tlipoti
tevo
(I’’1 7th, P,’e/hnioart’ Decision Anti/iso Report
on .S’nake Rivet’ .Sm’ing5’iioioic’i’ (‘/i/nook n (DR.
\iarinorek & C.”.. Peters eds., I 9u)$) [hercinatler
cited as [“I T[J /?e,un’tl.

P411/ Rejino (cited in note 2(t). at vi-vii, 59. (iS,

So/oem

di S’tee/hou/ Recover,’ 1 plitIte 2 (Any. 13, I 9”$
t.

‘vlcmoranctuin from PATI-l Planiting (iroup
to Tinp1ernentat iou Team. (,orrectuons to the
(‘A fl—I
Pi’etiruiimar\’ Repoi’t ‘s. ,uhle L—I (Aim9. 4. %5t.

Idaho I )ept ofF’ ish & (lame.

Electronic copy available at: https://ssrn.com/abstract=2213366

ES—? I F
399
l
on

,

lili/nirl ,Sjiiit’iiit’iii, Ip
the IA Il-I studies and the fRI.

11(71017 liii’1l7’IIiliL’Iitu/

at

A ES-7
ill

see

A IS-S. A4-23 to A42/

Ill, at A ES-5 to A ES-6, \ ES-S.
Id.

(‘0,1!

chapter 9. text with totes 23—24.

(/j3rnig chiiiook(.

of [*iinc ,Noihon (cited in chapter 2.

note

3.
On 21)01) BiOp, see chapter 9, text with notes 26—3

T/u’

of region’s electricity),

0

n -lao/i :ç/( La 1cr ,S,iolce lea c/h,/ii’ .Sitidt’
[Iar7a Northwest. 1 ile., Fi,ia/ Reimo’/; So/moon Decis/o
1—10(19%)

5°,

:icconipiiitvitlO note 2: U.S Army Corps ol’
On the dams’ original cost—benefit ratio. see text
I to 5—2 (1 1)95 ) (no flood control. I title
(‘o/n,,i/na K/i s’, St v’,n Opm’rc lion, Rem /eii 3—3.5—

51). at 51.

’,’ Dam R,’nioi’ol, Ti t-. Os i’R t V
1
,Siio/u’ Ri’
Sec Ri ib Mason is. flu’ .S(-u’,i!i/i (‘i.s r to,’ Loo’cr
2000. at 4—5 (surveying critics of the A—[ish Appendix):
(newsletter oI’ihe I’edcration of I’Iy Fishers). Jan.
M 135—13 (quote).
U.S. Army Corps of Engineers (cited iii note 29k at

to

irrigailoit,

[high neers.

—9

Id. at 1-10 to 1-1.1-14.

i/u’

.S’oi’ec Fish and (h maci. 10 -St
& Rocky Barker. Breach/ag: ‘I ,‘Wnia’af Riic’i’
,S’!awcnia,, Repor’j.
‘tO?, at I 2A [hereinafter Idaho

Susan W hatel
St-St t-S’t:\N, july 20,

Id, at ISA.

1-2.

i—z

B. at 3—5.

it

in !/i /hu -i/li Waif.’ i ui: Ricah hug
W itt Andcrsoit, ci a?.. F/s-li and I) ‘/6/11% Re 1 ri
.coin.euietuietxpanidcadlimck-lw iepnrt.litnul
IT’uud/muuk (Nov. I 5,1997) <http:www.ttesssdaia

tti aup.

Id. at 5, app. B.
Ia’,

---.:—-—•---
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.

iii

9.

( r. 24. I
5): I ndep ende it I cow ii ic Ad vi sorv Hoard
Re mcmv,
(‘o,,inic’,it,v on kccioi’i my (lie Lou i’r ,Sno/,e k/mom’:
Sm/mI Sn i/c k/icr .Smm/nmon ,oii/ .501/ni! ,‘flommei’
(presented at the ( ‘ouneil’s meeting on Nos 4—5,
995).

Limmmc/ny Rcioi7 (tiled ni lute 41)),

icr

LOan ( odstein. l)ammi Loom moid :v: Omen/
ti
m’
and
.‘lp/ic’
iii/oii to the Lu
Snake k/is’,’ C-S.
5 to (‘—20. in Fred \‘litnso
n
&
Scott
I
Tiriltle
ymum
n.
l)ai,m
It,’non
a/as ci iooI 1(0’ .l,i(oI,’oniomo fish
rusts I 9’)Xt,

Rc’stc’i’otio,,: hi ,1,s’t’soiic’/i/ (report to the PI:W
(‘h:mritahle

mit

.‘t/m/)e’ni/i.v /

40): li/a/mci Siaicrommioi kcpo,’t (cued

(‘-

I’m c/i I”m,,md/ny Options 2 I

1:co,ioiiiies.

in note

35).

‘,

-

Id. at (‘-5 to C-IS. (ioodstein reported that a study
iii connectnmn svitli lie pixiposed
rentoval of
the FIwali Rim in Olympic
Nation
al
Park
suom,t
ested
that the ‘‘existence value’’ to the public across the
U.S. of restored salmon runs was exirenielv ugh:
on the order of 53—0 hillion, LI. mt C’— 17,

Fngnieers feller in note 2(i),

0-4.

o,m

Northw
est
Power
PI:mntiing Council, .‘fn,ili’sis o/ i/mi’ /to,,,m,’c’///i’ Poo’c’
r .‘Il,mmm,n’,smm’,mtjommS
11111/ hem’
1 ‘noes (m- S ( I 9’)S,

Potential Inline I ,,st.m

01’

Id. at 4, 9, 35, 39, 47: 1 3onnes lie Post er Adinm.,
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